Montella, Daniel

From: Nyman, Robert

Sent: Wednesday, November 04, 2015 12:35 PM

To: Switzer, Amanda M NAN

Cc: Balla, Richard; Montella, Daniel; Neftleberg, Traci
Subject: USEPA Pier 54 comment letter

Attachments: Pier 54 comment letter Nov 4 2015 USEPA.pdf
Amanda,

Attached is the comment letter from EPA on the Pier 54 Public Notice. We will be sending the original hard copy to Colonel
Caldwell.

Thanks, Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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U.S. Army Corps of Engineers
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New York, NY 10278-0090
Dear Col. Caldwell:

The U.S. Environmental Protection Agency (EPA) has reviewed Public Notice number NAN-1998-
00290 regarding the request from the Hudson River Park Trust (Trust) to replace Pier 54 with a new
structure in a new location. We are aware that the February 2015 Joint Application (Pier 54 and Pier 54
Pile Field Request for Modification of U.S. Army Corps of Engineers (USACE) Permit 1998-00299)
submitted by the Trust contains additional information and we based our review in part on that
information. The U.S. Environmental Protection Agency (EPA) has determined that the project may
result in substantial and unacceptable impacts to an aquatic resource of national importance. In order to
thoroughly review all available project information, we will undertake an additional 25-day review of
the application as provided under Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement
between our two agencies.

USACE issued the original permit to the Trust in 2000 for various projects related to the Hudson River
Park development. As per the process established in the original permit, as features (e.g., piers) of the
park are funded and designed, the applicant must request authorization from USACE to construct those
individual features. If USACE authorizes the feature, it will issue a permit modification, including any
special conditions.

EPA is generally concerned about the impacts of this project as well as the propriety of constructing
completely new structures for non-water dependent purposes, such as entertainment and recreation, in
the Hudson River. In light of rising seas due to climate change, further development of shorelines poses
increased risks to the public and the environment. The net effect of these actions may be greater
cumulative impacts to the Hudson River and all of our coastal waters.

The EPA regards the segment of the Hudson River waterway within the New York-New Jersey Harbor
estuary as an aquatic resource of national importance as described in the revised 404(q) Memorandum of
Agreement. The importance of the New York/New Jersey Harbor Estuary ecosystem was recognized by
EPA when it was designated an Estuary of National Significance in 1987 and included in the National
Estuary Program. Unnecessary damage to the estuary should be avoided.

Internet Address (URL) = http://www.epa.gov
Recycled/Recyclable * Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)
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This letter satisfies Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement, which requires
that we will notify you within 25 days with our opinion regarding whether a substantial and
unacceptable impact to an aquatic resource of national importance will result from this project. If you
have any questions regarding this matter, please contact me at (212) 637-5000, or have your staff call
Mr. Richard P. Balla, Chief of EPA’s Watershed Management Branch, at (212) 637-3788.

Sincerely,

ot A Sk

dith A. Enck
egional Administrator



Montella, Daniel

From: Balla, Richard

Sent: Wednesday, November 04, 2015 2:41 PM

To: Matthews, Joan; Shore, Berry

Cc: Gratz, Jeff; Montella, Daniel; Nyman, Robert

Subject: Joan: here is a pdf of the RA signed Pier 54 letter. It was e-mailed and mailed. Berry is sending to
Schumer's office (I just spoke with Berry)

Attachments: Pier 54 comment letter Nov 4 2015 USEPA.PDF

Joan:

here is a pdf of the RA signed Pier 54 letter.

It was e-mailed and mailed to the corps.

Berry is sending to Schumer's office (I just spoke with Berry).
-rick

Rick Balla, Chief, Watershed Management Branch USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788
balla.richard@epa.gov

From: Matthews, Joan

Sent: Wednesday, November 04, 2015 1:45 PM

To: Balla, Richard <Balla.Richard@epa.gov>; Shore, Berry <Shore.Berry@epa.gov>
Subject: Pier 54 letter

Did letter

1. get signed

2. Go to Corps

3. Go to Sen Schumer's office?

Sent from my iPhone
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Colonel David A. Caldwell

U.S. Army Corps of Engineers

New York District

Jacob K. Javits Federa%uﬂdiﬁé AR, oy f\s‘ws\'

New York, NY 10278-0090
Dear Col. Caldwell:

The U.S. Environmental Protection Agency (EPA) has reviewed Public Notice number NAN-1998-
00290 regarding the request from the Hudson River Park Trust (Trust) to replace Pier 54 with a new
structure in a new location. We are aware that the February 2015 Joint Application (Pier 54 and Pier 54
Pile Field Request for Modification of U.S. Army Corps of Engineers (USACE) Permit 1998-00299)
submitted by the Trust contains additional information and we based our review in part on that
information. The U.S. Environmental Protection Agency (EPA) has determined that the project may
result in substantial and unacceptable impacts to an aquatic resource of national importance. In order to
thoroughly review all available project information, we will undertake an additional 25-day review of
the application as provided under Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement
between our two agencies.

USACE issued the original permit to the Trust in 2000 for various projects related to the Hudson River
Park development. As per the process established in the original permit, as features (e.g., piers) of the
park are funded and designed, the applicant must request authorization from USACE to construct those
individual features. If USACE authorizes the feature, it will issue a permit modification, including any
special conditions.

EPA is generally concerned about the impacts of this project as well as the propriety of constructing
completely new structures for non-water dependent purposes, such as entertainment and recreation, in
the Hudson River. In light of rising seas due to climate change, further development of shorelines poses
increased risks to the public and the environment. The net effect of these actions may be greater
cumulative impacts to the Hudson River and all of our coastal waters.

The EPA regards the segment of the Hudson River waterway within the New York-New Jersey Harbor
estuary as an aquatic resource of national importance as described in the revised 404(q) Memorandum of
Agreement. The importance of the New York/New Jersey Harbor Estuary ecosystem was recognized by
EPA when it was designated an Estuary of National Significance in 1987 and included in the National
Estuary Program. Unnecessary damage to the estuary should be avoided.

Internet Address (URL) = http://www.epa.gov
Recycled/Recyclable * Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)
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This letter satisfies Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement, which requires
that we will notify you within 25 days with our opinion regarding whether a substantial and
unacceptable impact to an aquatic resource of national importance will result from this project. If you
have any questions regarding this matter, please contact me at (212) 637-5000, or have your staff call
Mr. Richard P. Balla, Chief of EPA’s Watershed Management Branch, at (212) 637-3788.

Sincerely,

At A t("‘-"-"k

Judith A. Enck
Regional Administrator



Montella, Daniel

From: Matthews, Joan

Sent: Wednesday, November 04, 2015 2:49 PM

To: Balla, Richard

Cc: Shore, Berry; Gratz, Jeff; Montella, Daniel; Nyman, Robert; Plevin, Lisa

Subject: Re: Joan: here is a pdf of the RA signed Pier 54 letter. It was e-mailed and mailed. Berry is sending to

Schumer's office (I just spoke with Berry)

There's a problem with the pdf. Looks like the signature bled through to first page. Can someone fix this?!
Sent from my iPhone

> 0n Nov 4, 2015, at 2:40 PM, Balla, Richard <Balla.Richard@epa.gov> wrote:
>

>

> Joan:

>

> here is a pdf of the RA signed Pier 54 letter.

>

> |t was e-mailed and mailed to the corps.

>

> Berry is sending to Schumer's office (I just spoke with Berry).

>

> -rick

>

> Rick Balla, Chief, Watershed Management Branch USEPA Region 2, 290

> Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

> From: Matthews, Joan

> Sent: Wednesday, November 04, 2015 1:45 PM

> To: Balla, Richard <Balla.Richard@epa.gov>; Shore, Berry
> <Shore.Berry@epa.gov>

> Subject: Pier 54 letter

>

> Did letter

> 1. get signed

> 2. Go to Corps

> 3. Go to Sen Schumer's office?

>

> Sent from my iPhone

> <Pier 54 comment letter Nov 4 2015 USEPA.PDF>



Montella, Daniel

From: Balla, Richard

Sent: Thursday, November 05, 2015 5:55 AM

To: Matthews, Joan

Cc: Gratz, Jeff; Brandt, Peter; Neftleberg, Traci; Nyman, Robert; Shore, Berry; Montella, Daniel

Subject: Joan, i will work with Traci and Peter today to see if we can get the pier 55 RA signed letter re-put
under the pen so the signature does not bleed through from page 2 to page 1

Attachments: Pier 54 comment letter Nov 4 2015 USEPA.PDF; ATT00001.htm

Joan,

Following up on your request...

i will work with Traci and Peter today to see if we can get the pier 55 RA signed letter re-put under the pen so the
signature does not bleed through from page 2 to page 1.

If we are successful, we (Bob Nyman) will provide the updated better quality copy to the corps, too, and request they
replace the earlier copy.

-rick

Rick Balla, Chief, Watershed Management Branch, USEPA Region 2, 290 Broadway, NY NY 10007 212-637-
3788 balla.richard@epa.gov

Begin forwarded message:

From: "Balla, Richard" <Balla.Richard@epa.qgov>

Date: November 4, 2015 at 2:40:33 PM EST

To: "Matthews, Joan" <Matthews.Joan@epa.gov>, "Shore, Berry" <Shore.Berry@epa.gov>

Cc: "Gratz, Jeff" <Gratz.Jeff@epa.gov>, "Montella, Daniel" <Montella.Daniel@epa.gov>, "Nyman,
Robert" <Nyman.Robert@epa.gov>

Subject: Joan: here is a pdf of the RA signed Pier 54 letter. It was e-mailed and mailed. Berry is
sending to Schumer's office (I just spoke with Berry)

Joan:

here is a pdf of the RA signed Pier 54 letter.

It was e-mailed and mailed to the corps.

Berry is sending to Schumer's office (I just spoke with Berry).
-rick

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

From: Matthews, Joan

Sent: Wednesday, November 04, 2015 1:45 PM

To: Balla, Richard <Balla.Richard@epa.gov>; Shore, Berry <Shore.Berry@epa.gov>
Subject: Pier 54 letter




Did letter

1. get signed

2. Go to Corps

3. Go to Sen Schumer's office?

Sent from my iPhone



Montella, Daniel

From: Nyman, Robert

Sent: Thursday, November 05, 2015 7:38 AM

To: Balla, Richard; Montella, Daniel; Matthews, Joan

Subject: FW: Public Notice NAN-1998-00290 EPA2 Requested 25 Days More
FYl re: Pier 54

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809

From: Creamer, Thomas NANO2 [mailto:Thomas.Creamer@usace.army.mil]
Sent: Wednesday, November 04, 2015 8:04 PM

To: Nyman, Robert <Nyman.Robert@epa.gov>

Cc: McDonald, Jodi M NANO2 <Jodi.M.McDonald@usace.army.mil>
Subject: Public Notice NAN-1998-00290 EPA2 Requested 25 Days More

Bob:
You guys got the twenty five calendar days requested in Ms. Enck's letter dated today. Our Itr to follow.
Tom Creamer



Montella, Daniel

From: Shore, Berry

Sent: Thursday, November 05, 2015 9:13 AM
To: R2 EPA NY NJ PR VI (EPA Staff)
Subject: Morning Clips

EPA to finalize work plan for Pompton Lake cleanup
Last updated: Thursday, November 5, 2015, 12:16 AM
By Leslie Scott

STAFF WRITER |

NorthJersey.com/Suburban Trends

The area around Pompton Lake looks serene now, but by this time next year, it is expected to be clear cut in order to
remove lead, mercury, and other contaminants from the soil and sediment.

The federal Environmental Protection Agency is still finalizing a cleanup plan for the borough’s namesake lake.
Earlier this year, the EPA said preliminary work, such as fencing off the area, will start in the fall.

In an interview with Suburban Trends, EPA spokesperson Pat Seppi said the EPA is still reviewing the draft work plan
that was submitted by the polluter, Chemours/DuPont.

"What that work plan does is it goes into detail about the dredging and the concerns that the community might have,"
said Seppi.

Seppi said although the preliminary work has not started, the digging is still scheduled for the spring of 2016.

The digging will take place "in the uplands area, more like Rotary Park, and it will be a year after that before we go
into the actual lake,” Seppi said.

The entire cleanup, which includes removing lead, mercury and other contaminants from the soil and sediment from 39
acres of Pompton Lake and the Acid Brook Delta, is expected to take three years, said Seppi.

This area was contaminated when DuPont operated a munitions factory in the borough from 1902 to 1994.

The DuPont property and the cleanup is now owned and managed by Chemours, a spinoff company DuPont created
earlier this year.

During the cleanup Seppi said the EPA will be in communication with the residents.

Since the last public information meeting, Seppi said the EPA has talked with the Board of Education, the Pompton
Lakes Community Advisory Group (CAG), and Pompton Lakes Residents for Environmental Integrity (PLREI).

Seppi said the CAG has submitted a list of concerns the EPA still has to address.

Seppi said the CAG’s concerns include potential noise and odors caused by the cleanup, as well as its proximity to
Lakeside Middle School.
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"Things are moving along. Once we can get our comments on that work plan and finalize that, then we will have a
much better idea on the schedule and the timing," said Seppi.

The EPA will schedule another public information session in December. .

Email: scottl@northjersey.com

Puerto Rican Congressmen pressed against the incinerator Energy Answers: Puerto Rican Federal lawmakers
reaffirmed their concern with the effect of the plant on the health of the residents of Arecibo

Wednesday, November 4, 2015 - 7:21 PM

By ELNUEVODIA.COM

(translated via Google Translate, Spanish to English)

WASHINGTON Congressional Democrats Puerto Ricans Nydia VVelazquez and Luis Gutierrez met today with
Secretary of Agriculture Tom Vilsack, to express their opposition to the construction of an incinerator in Energy
Answers Arecibo.

Puerto Rican Federal lawmakers reaffirmed their concern with the effect of the plant on the health of residents and the
environment of the area. They also criticized that there has been information on the approval process of the project has
been presented only in English.

Doubts about the project, they said, are based on requests from residents of Arecibo.

The USDA has jurisdiction over the environmental impact statement has to be issued to approve the project.

"We informed the clerk about everything we are hearing and try to be the voice of those who have been unable to raise

their own voices in this process. We will be in contact with Secretary Vilsack and communities that may be affected,
because ultimately the Obama administration will determine if the project goes forward, "the Puerto Rican Congress, in

Nature Museum honors 'First Family for Environment’
Posted Nov. 4, 2015 at 2:01 AM
Recordonline.com

CORNWALL - The Hudson Highlands Nature Museum will be celebrating the Sidamon-Eristoff Family as a "First
Family for the Environment in the Hudson Valley" at the annual Champagne Brunch at noon Nov. 8 at the Powelton
Club in Newburgh.

This year, the museum will honor a first family for the environment, not only for the Hudson Valley, but for the entire
nation. The Sidamon-Eristoff family has championed environmental stewardship for more than half a century. The late
Constantine Sidamon-Eristoff served as Region Il director of the Environmental Protection Agency, as the founding
chairman of Audubon New York, as a director of National Audubon, the New York League of Conservation Voters,
Orange County Citizens Foundation, and the Orange County Planning Board, as well as a member of the Advisory
Board of Constitution Marsh Audubon Center and Sanctuary. His sister Anne is also a long-time supporter and
advocate for the Hudson Highlands Land Trust and environmental causes in the Hudson Valley.

Anne P. Sidamon-Eristoff, Constantine's lifelong partner in all these good works, is also the chairman emerita of the
American Museum of Natural History and a long-time trustee of the Hudson River Foundation, the World Wildlife
Foundation, Storm King Art Center, New York Community Trust and the Black Rock Forest Consortium, and served
as a trustee of Scenic Hudson and the Hudson Highlands Nature Museum.
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Their children, Simon, Elizabeth and Andrew and their spouses have continued the legacy with active support for land
conservation, historical preservation and environmental causes, both in the Hudson Valley and across the country.

One-of-a-kind items donated by Hudson Valley merchants and museum friends will be available at a silent auction to
benefit the museum’s environmental education programs. Tickets start at $125 per person. Proceeds will help to
support the museum’s mission of creating responsible caretakers of the environment.

For more information on this event, or to purchase tickets, go to hhnm.org or call 534-5506, ext. 204.

NY attorney general, others seek to defend EPA
Wed Nov 4, 2015.
Associated Press

ALBANY, N.Y. (AP) — New York's attorney general has joined a coalition of 24 states, cities and counties seeking to
intervene in court to help defend a federal plan to require power plants cut their greenhouse gas emissions.

The group is filing a motion to intervene at the U.S. Court of Appeals defending the Environmental Protection
Agency's plan that has been challenged by several states and power industry groups.

Attorney General Eric Schneiderman says the plan is needed to respond to the threat of climate change and incorporates
strategies New York and several other states have used to cut pollution.

The coalition includes attorneys general from California, Connecticut, Delaware, Hawaii, Illinois, lowa, Maine,
Maryland, Massachusetts, Minnesota, New Hampshire, New Mexico, Oregon, Rhode Island, Vermont, Virginia and W

U.S. States, Cities Seek to Defend Obama's Carbon Rule in Court
By REUTERS
NOV. 4, 2015, 12:48 P.M. E.S.T.

WASHINGTON — More than two dozen U.S. states and cities asked a federal court Tuesday to let them help defend
the Obama administration's carbon emissions reduction plan from legal challenges being brought by other states.

California, New York, lowa and Virginia were among the 18 states who filed a motion to intervene in lawsuits now
pending in the U.S. Court of Appeals for the District of Columbia Circuit seeking to overturn the Environmental
Protection Agency's Clean Power Plan. Cities including New York, Chicago and Philadelphia are also participating in
the effort to intervene.

"In the face of overwhelming scientific evidence, reckless politicians and polluters want to gut the president's clean air
plans,” California Governor Jerry Brown said in a statement. "Today, California and its partners stand together in
fighting these pernicious and dangerous lawsuits."

West Virginia, Texas and Florida are among the 26 states that have challenged the EPA's carbon reduction plan since it
was officially finalized in October.

The opposing states, along with business groups such as the U.S. Chamber of Commerce and the National Association
of Manufacturers, argue that EPA overstepped its authority under the Clean Air Act when it issued the power plant
rule. They have asked the circuit court to block the regulation until the court proceeding are completed.

The states seeking to intervene in support of the rule said in their motion they have a "compelling interest™ in defending
the plan and helping combat the effects of climate change on their residents.
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New York lines up to support Obama climate change power plan: New York Attorney General Eric
Schneiderman leads 18-state coalition to defend federal clean-air plan

By Brian Nearing

Updated 7:09 am, Thursday, November 5, 2015

ALBANY — New York is lining up in a legal war between the states over an Obama administration plan to limit
greenhouse-gas emissions from power plants.

Attorney General Eric Schneiderman is heading a coalition of 18 states, as well as Washington, D.C., New York City,
Philadelphia, Chicago, South Miami, Boulder, Colo., and Broward County, Fla., to defend the plan, calling it necessary
to stave off the worst aspects of man-made climate change.

Schneiderman on Wednesday called the plan "firmly grounded in science and the law."

"We are committed to aggressively defending the Clean Power Plan to ensure progress is made in confronting climate
change," he said. "We no longer can afford to respond to this threat with denials or obstruction."

Last month, 24 states sued the U.S. Environmental Protection Agency in federal court, claiming the EPA does not have
power to impose the air pollution rules, which set state-by-state targets to cut power-plant emissions by 2030.

"If anyone thinks that climate change is some kind of global conspiracy, I invite you to come down to Hampton
Roads," said Virginia Attorney General Mark Herring, who joined Schneiderman and the attorneys general from
Massachusetts and lowa in teleconference.

Herring said sea levels on the Virginia coastline are up about two feet in the last century and would continue to rise
under climate change projections, threatening the nation's largest Navy base at Norfolk.

"Ask the Defense Department if they think climate change is real,” Herring said.

Under the plan, states' reduction goals depend on which fuel their power plants use and their steps to cut emissions.
Because New York has already taken steps, its reduction targets are 9 percent from its 2012 emissions.

Opposition is centered around states with Republican leadership or that are more dependent on coal, which emits more
greenhouse gas than natural gas and oil.

States can come up with their own emissions reductions or join an existing program, like the Regional Greenhouse Gas
Initiative in effect in New York for six years. If a state does not file an acceptable plan by September 2017, the EPA
could impose one.

States allied with New York to defend the plan are California, Connecticut, Delaware, Hawaii, Illinois, lowa, Maine,
Maryland, Massachusetts, Minnesota, New Hampshire, New Mexico, Oregon, Rhode Island, Vermont and Virginia.

Suing to block the plan are West Virginia, Texas, Alabama, Arkansas, Colorado, Florida, Georgia, Indiana, Kansas,
Kentucky, Louisiana, Michigan, Missouri, Montana, Nebraska, New Jersey, Ohio, South Carolina, South Dakota, Utah,
Wisconsin, Wyoming, Arizona and North Carolina. They claim the plan will hurt the coal industry, raise electric rates
and risk electricity reliability.

New York also has a leg up on the federal clean energy goal, in large part due to the massive hydroelectric projects
spearheaded by Robert Moses in the 1950s and 1960s. Hydroelectric power account for 21 percent of the state's
electricity while other renewables, like wind and solar, account for less than 6 percent of electrical production,

according to the Energy Information Administration of the U.S. Energy Department.
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The plan requires that 28 percent of the nation's electricity come from clean power by 2030, more than twice the
current 13 percent. That renewable goal would place the U.S. where Germany was in 2014. Germany has a goal of 50
percent renewable power by 2030.

Opinion: Better solution needed for sludge at Bethlehem Steel site
By Jim Rudnicki

Thursday November 05, 2015

The Buffalo News.com

Lackawanna Citizens for a Clean Waterfront opposes a plan by the New York State Department of Environmental
Conservation to store additional hazardous waste in a containment area at the old Bethlehem Steel site. The group had
previously failed to stop the DEC and Tecumseh Redevelopment Inc., the property owner, from excavating hazardous
pickling waste sludge from one area of the site to the containment area, which is located about 50 yards from Smokes
Creek.

The containment consists of four concrete walls sitting on a natural clay layer with a layer of clay on top. The new plan
would place additional waste there. We all know the folly of indefinite containment of hazardous waste from Love
Canal and, more recently, from the Colorado mine spill disaster.

Furthermore, much of the Bethlehem site is built on slag fill, a byproduct of the steelmaking process. The slag itself is
not hazardous but is extremely permeable, meaning any groundwater flows freely through it. The DEC has already
restricted this groundwater from use, meaning contaminated water is likely present.

While this may seem like a local problem, water from Smokes Creek flows directly into Lake Erie, with currents
generally moving the water northeast toward the City of Buffalo water intake.

Tecumseh is a subsidiary of ArcelorMittal, a leading global steel manufacturer, whose owners had to be aware of the
environmental problems associated with the site when they purchased it. The owners are responsible for the cost of
cleanup, with some tax credits being available after completion of the project.

The proposed project appears to be a low-cost, short-term solution. This is understandable from the owner’s perspective
but it is hard to accept the DEC’s apparent unwillingness to push for a more permanent solution. Part of the proposal
calls for establishing an “environmental easement” on the site that would indefinitely prevent all uses except
commercial or industrial ones.

While full development of the site is unlikely, this would certainly delay or defeat many possibilities for reuse. Smokes
Creek would remain unavailable to the public and its restoration might well never happen under the plan. The creek’s
north branch extends all the way to the Town of Aurora; the south branch reaches Green Lake in Orchard Park.
Restoration could possibly result in increased fish habitat as well as recreational use.

The comment period for this project has been extended until Dec. 19. Please contact the DEC regarding Site I11-2
Tecumseh Phase 111 Business Park to voice your opposition to the plan. This project is being put forward under the
state’s Brownfields Cleanup Program.

You would think that would actually involve some cleanup at the site.

The Morning Risk Report: Water Permitting Gets Murkier
Nov. 5, 2015

Wall St. Journal
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The failure of U.S. lawmakers to repeal rules to put more waterways and wetlands under federal government protection
only deepens the uncertainty surrounding federal jurisdiction over lands with even the slightest water features on them,
said one attorney who has been tracking the situation. While the rule remains stayed pending the decision of a federal
appeals court as to whether that court has the rights to decide a legal challenge to the rule, attorney Paul Beard of
Alston & Bird’s environment and land use practice group said the uncertainty is bad for millions of landowners and
business owners who need to plan on a longer-term basis, where, how and to what extent they can make productive use
of their properties and facilities.

The rule is aimed at better defining federal government power under the Clean Water Act, and spelling out which
bodies of water remain under jurisdiction of that law. Short of a legislative fix to the problem, Mr. Beard said the next
best thing is for the federal appeals court to take up the case, declare the rules unlawful and force the U.S.
Environmental Protection Agency and U.S. Army Corps of Engineers to go back to the drawing board and clearly and
lawfully define those waters over which they have permitting authority. “Individuals and businesses want certainty
most of all, and that certainty will come only by forcing the federal agencies to stick within the confines of their powers
under the Clean Water Act and the federal Constitution,” he said.

As for what to do in the meantime, Mr. Beard said companies may want to talk with an environmental consultant or a
land-use attorney to assess if they need a federal permit under the Clean Water Act. Also, he said it’s often beneficial to
secure an opinion from the agencies—a ‘jurisdictional determination’-before substantial expenditure of time and
money are undertaken on a project. “The opinion can be helpful in predicting the whether there is a water feature on the
land over which the agencies have jurisdiction,” said Mr. Beard.

Readers can subscribe to The Morning Risk Report here: http://on.wsj.com/MorningRiskReportSignup. Follow us on
Twitter at @WSJRisk

Senate blocks legislation to undercut EPA clean water rules
Issued : Wednesday, November 4, 2015 07:22 PM
The Associated Press

WASHINGTON — Democrats have blocked a Senate bill that would have forced the Obama administration to
withdraw new federal rules to protect smaller streams, tributaries and wetlands from development and pollution.

Supporters of the legislation — and opponents of the rules — did not get the 60 votes needed Tuesday to stop debate
and consider the bill. The vote was 57-41, meaning Democrats have blocked the bill, for now.

Most Democrats argue that the Obama administration rules will safeguard drinking water for 117 million Americans
and say they should remain in place. The White House threatened a veto of the bill, saying the regulations are "essential
to ensure clean water for future generations.”

Republicans and a handful of Democrats from rural states say they fear a steady uptick in federal regulation of every
stream and ditch. Senate Majority Leader Mitch McConnell, R-Ky., said on the Senate floor that the regulations are "a
cynical and overbearing power grab dressed awkwardly as some clean water measure."

The Senate bill, similar to legislation passed by the House earlier this year, would force the Environmental Protection
Agency to withdraw and rewrite the rules. Four Democrats voted with Republicans on the measure — Sens. Heidi
Heitkamp of North Dakota, Claire McCaskill of Missouri, Joe Manchin of West Virginia and Joe Donnelly of Indiana.

Opponents of the rules said they would continue to fight them. Shortly after Democrats blocked the bill, the Senate
voted to proceed to a so-called "resolution of disapproval” sponsored by lowa Sen. Joni Ernst that would scrap the rules
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if signed into law. Only a simple majority is needed to pass the resolution, which could be approved as soon as
Wednesday.

The White House issued a second veto threat against that resolution, saying it would "sow confusion and invite conflict
at a time when our communities and businesses need clarity and certainty around clean water regulation.”

Federal courts have already put the rules on hold as they consider a number of lawsuits that were filed immediately
after the EPA and the U.S. Army Corps of Engineers issued the regulations in May.

The rules clarify which smaller waterways fall under federal protection after two Supreme Court rulings left the reach
of the Clean Water Act uncertain. Those decisions in 2001 and 2006 left 60 percent of the nation's streams and millions
of acres of wetlands without clear federal protection, according to the EPA, causing confusion for landowners and
government officials.

The EPA says the new rules would force a permitting process only if a business or landowner took steps that would
pollute or destroy the affected waters — those with a "direct and significant™ connection to larger bodies of water
downstream that are already protected. For example, that could include tributaries that show evidence of flowing water.

Farm and business groups are among the rules' chief opponents, and more than half the states have sued the
government in an attempt to block them. Officials from states such as Georgia, New Mexico and Wisconsin have
suggested the regulations could be harmful to farmers and landowners who might have to pay for extra permits or
redesign their property to manage small bodies of water on their private land.

The EPA has argued the criticism is overblown. Since the rules were originally proposed last year, the agency has been
working to clear up some misconceptions, like some critics' assertions that average backyard puddles would be
regulated. Current exemptions from the Clean Water Act for farming practices, including plowing, seeding and the
movement of livestock, among other things, will continue.

Republicans and landowners concerned about the rules' reach say they believe they won't eventually go into effect.

"While we may have fallen short today, this is not the end of this issue," said Wyoming Sen. John Barrasso, the GOP
sponsor of the bill. "One way or another

EU Plans to Tackle Throw-Away Economy-Document
By REUTERS
NOV. 4, 2015, 9:21 A.M. E.S.T.

BRUSSELS — EU regulators plan to make it easier to repair or re-use anything from electrical appliances to buildings,
saying in a draft document that instruction manuals need to explain how to mend, rather than just throw away goods.

The European Commission has said it is "a passionate believer" in the business argument to move from a throw-away
economy to a circular one based on more recycling and less waste. It is expected to outline a strategy to make the
European Union's economy more sustainable in December.

Taking up an idea that some in the building industry have suggested, it says builders should provide demolition
guidelines to ensure the recovery of useful resources at the end of a building’s life.

Guidelines would also seek to ensure management of hazardous waste and "voluntary industry-wide recycling
protocols™ for the building sector.
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A draft version of the Commission’s plan, seen by Reuters, said it could improve data and quality control of recycled
raw materials such as plastics and metals, known as "secondary raw materials".

The Commission is seeking to increase recycling levels and reduce the amounts of metals, plastic, food and other bio
matter that are wasted.

In the European Union, Commission data shows about 40 percent of household waste is recycled as an average across
the 28-member bloc.

The Commission targets plastics specifically, stating less than 25 percent of plastic waste collected is recycled and
about 50 percent goes to landfill or lands up in the ocean where it poses a threat to wildlife.

"The Commission will prepare a strategy that will examine the challenges posed by plastics throughout the value
chain,” it said.

On food, it will be looking at labelling, which sometimes persuades consumers they need to throw food away before
they need to.

The document proposes a common EU methodology and indicator to measure food waste and to examine ways to
improve the use and understanding of date-marking for consumers.

The European Commission has a policy of not commenting on unpublished documents, but an official confirmed
Commissioners would assess the strategy in early December, pending publication.

(Editing by Elaine Hardcastle)

UK Lawmakers to Hear About Heathrow Expansion's Effect on Environment
By REUTERS
NOV. 4, 2015, 11:24 AM. E.S.T.

LONDON — Heathrow, Europe's busiest airport, told a Parliamentary committee on Wednesday that it could still meet
environmental standards if it expands.

The airport has been campaigning for years to be allowed to add a third runway because it is operating at full capacity.
But it faces opposition from some politicians, local residents and environmental groups.

A government-appointed Airports Commission named Heathrow as the preferred site for a London airport expansion in
July. Prime Minister David Cameron has said he will decide by the end of the year whether a new 23 billion-pound
($35 billion) runway should be built there.

Reassurances that the site can meet environmental standards could help provide political cover for the final decision.

The campaign group Stop Heathrow Expansion remains opposed to the plans for Heathrow. It says the airport is the
only major UK airport where air pollution levels remains stubbornly above EU legal limits.

According to their website, the campaigners favor expanding at Gatwick, Britain's second-busiest airport. The
Commission decided against Gatwick, which has called the Commission's environmental analysis on Heathrow flawed.

Lawmakers on Britain's Environmental Audit Committee heard evidence on a bigger Heathrow's carbon emissions, air
quality and noise levels, from Heathrow's chief executive, John Holland-Kaye and Howard Davies, former chairman of

the Airports Commission.
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NIGHT FLIGHTS

The Commission's support for Heathrow was conditional on further restrictions to night flights, introducing a noise
levy and a legal commitment on air quality. The conditions were an attempt to win over critics, who battled to get a
previous expansion plan scrapped five years ago.

Holland-Kaye told lawmakers that he was confident that an expanded Heathrow would be able to meet EU air quality
limits, making a public pledge that the airport would only release capacity from the new runway if it was clear that
doing so would not delay compliance with those limits.

"Heathrow today complies with EU air quality limits. We have a very good and robust plan in place to make sure that
even with expansion we will continue to do that,” he said.

One way of cutting emissions further could be to establish an airport congestion charge for those traveling there by car,
suggested Holland-Kaye.

But he wouldn't be drawn on whether the airport would agree to the condition of further night flight restrictions.

"We haven't accepted it yet. It is something that we need to keep working on. We need to discuss with airlines and the
government and, | think there is a way through that, and we will make our statement on that in due course," he said.

The airport is stepping up plans to use more electric vehicles within the airport, Holland-Kaye said, and is set to benefit
from improved rail connections when London's new east to west rail link, Crossrail, opens in 2018. That should reduce
emissions from people traveling there by car.

(Reporting by Sarah Young, editing by Larry King)

Cayuga Recycles programs' successful turnout causing budget issues, Nov. 14 event to still go on
Nov. 4, 2015
Auburn Pub.com

AUBURN | At the Oct. 24 household hazardous waste collection event, environmental engineer Bruce Natale was
feeling a little overwhelmed by the volume of the material brought to the drop-off location at the Soil and Water
District.

It was good to see Cayuga County residents disposing chemicals properly by utilizing the program, but the budget
allotted by the county has not been enough to cover the increased participation.

Steve Lynch, the director of Planning and Economic Development, reported that they were over budget by $6,500 after
the household hazardous waste event. He made the report at the Cayuga County Legislature Planning committee
meeting Tuesday night. Lynch said they made some internal budgetary measures and were able to come up with $3,400
of the cost, but they requested the county Legislature to provide the remaining $3,100.

There is another recycling event, America Recycles Day, scheduled from 8:30 to 11:30 a.m. Saturday, Nov. 14 at the
Auburn Landfill on North Division Street. The committee agreed that the event is an important one, and despite the
current lack of funds, should still go on.

"It really is taking a lot of harmful things out of the county, out of the way stream," Natale said.

18



County Administrator Suzanne Sinclair and the committee agreed that the funds could be found in the budget, but
committee members also decided to reach out to the local towns and villages to see if they could provide any support.
Legislator Ryan Foley suggested that the budget be increased for next year in order to sustain the program.

The budget line for these hazardous waste events is currently $36,000. Natale said he thought he could hold the events
next year with between $36,000 and $40,000.

"This year was just a big shock because the televisions took a wild turn,” Natale said.

The volume of televisions collected at the electronics event on Sept. 26 was greater than expected, and that, combined
with a market crash for national lead glass increased the costs. To help remedy this, Natale said they asked for $5 per
television. He does not expect to get the same influx of televisions next year.

The Nov. 14 event will collect various household electronics, propane tanks and small freon appliances. There will be
fees associated with some of the recyclables including $5 for televisions or computer monitors, $10 for projection
televisions or console televisions and $5 for large copiers and other electronics weighing over 80 pounds.

Chemicals will not be accepted at this event. For more information and a full list of recyclable items, visit
http://www.cayugacounty.us/Departments/Planning-and-Economic-Development/Solid-Waste-Management/Current-
and-Up-coming-Programs or call (315) 255-1183.

NY lawmaker requests probe of Superfund site parties
November 05, 2015 03:07 EST

ALBANY, N.Y. (AP) -- A New York lawmaker has asked the state's attorney general to investigate the permit process
for pop-up parties, citing a Halloween gathering at a Superfund site in Brooklyn where all the contaminants haven't
even been identified yet.

Assemblyman Joseph Lentol, a Brooklyn Democrat, says he's written to Attorney General Eric Schneiderman asking
him to find out how that happened.

He says the pop-up party promotion company Cityfox was able to get New York City Department of Buildings and
State Liquor Authority permits in just a few days for a Halloween bash with 3,500 people at the former Nuhart Plastic
Manufacturing Plant.

He says the cleanup process hasn't begun yet at this state Superfund site, and parties like this are common in Brooklyn
because of its abandoned industrial buildings.

Reef Fest Saturday to focus on 'magical undersea world’
11/02/2015
Virgin Islands Daily News, The

Nov. 03--ST. THOMAS -- Coral World will host the sixth annual St. Thomas Reef Fest on Saturday to help build
understanding about what coral reefs mean to the local environment.

"Reef Fest celebrates the coral reef,” Coral World spokeswoman Valerie Peters said in a prepared statement. "It is

about empowering the local community to protect coral reefs. It is a day dedicated to learning about the bond between
humans and the reef, and about what each person can do to cultivate that relationship in a positive way."
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Coral World General Manager Trudie Prior said the park is "thrilled to help keep Reef Fest going, because it is a
perfect match to Coral World's mission™ of bringing people "“close to the inhabitants of the magical undersea world that
surrounds the Virgin Islands and to the stunning variety of plant life that grows in our lagoons and on our hillsides."

The festival is held in support of the University of the Virgin Islands and Blue Flag USVI, a program that gives blue
flag environmental awards to beaches and marinas that are making a special effort to implement sound management
with respect to the local environment and nature.

Reef Fest will take place from 9 a.m. to 3 p.m. at Coral World Ocean Park, featuring educational and family-oriented
activities and free admission to Coral World.

Visitors will be able to attend marine conservation-related presentations and demonstrations and engage in family-
friendly educational games. Reef Fest offers the chance to visit Coral World exhibits and attend feeding presentations,
and booths will offer take-home information about the unique island environment.

There also will be live music and a reef rap competition.

The Reef Fest community event has been organized by the Sea Grant Marine Outreach Program's Virgin Islands
Marine Advisory Service at UVI.

"As a marine education facility, Coral World Ocean Park supports the University of the Virgin Islands' efforts to
increase environmental education opportunities for the children of the Virgin Islands through the VIMAS program,"
Peters said.

"Reef Fest presents a unique opportunity to interact with and learn about marine creatures and the reef they inhabit at
no cost,” she said.

Parking is free, with free roadside shuttle service from 10 a.m. to 3 p.m.

"We encourage individuals, businesses, agencies, and groups to come forward with supplies, food, equipment, funds,
talent, education and almost anything to support the festival," Peters said.

"In the spirit of the reef, islanders will learn more about our ocean, reflect on its importance in their lives, take time to
do something good for our blue planet and learn how to take action to protect the ocean and the reefs in their daily
lives," she said.

- Contact Jonathan Austin at 714-9104 or email jaustin@dailynews.vi
___(©)2015 The Virgin Islands Daily News (St. Thomas, VIR) Visit The Virgin Islands Daily News (St. Thomas, VIR)

at www.virginislandsdailynews.com Distributed by Tribune Content Agency, LLC.
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GE STILL HAS WORK TO DO CLEANING UP HUDSON, REPUTATION

11/02/2015

Times Union

Long before | knew anything about the glorious Hudson River, and long before I knew how General Electric Co. had
dumped tons of toxic PCBs into the river for decades, my father took me fishing near the George Washington Bridge.

I was just 10. But | can still see the river that day, filthy with raw sewage. Only catfish and eels competed with the
garbage and seaweed for our hooks. Even | could tell the Hudson had fallen on hard times.
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A decade later, a few brave fishermen from the organization I now head, the Hudson River Fishermen's Association,
decided to take on the industrial goliaths who had polluted our river. Soon, other groups, armed with the Clean Water
Act of 1972, took up the call. The push for a cleaner Hudson was under way.

We -- and the river -- have come a long way since then. Companies up and down the river stopped using it as a
personal flowing dump. New York state and New Jersey rebuilt parks and piers on its banks. President Bill Clinton
designated the Hudson a "National Heritage River,” one of only 14 in the country. The fish have returned.

Too bad GE never got the message.

From the mid-1940s through the mid-1970s, GE dumped PCBs -- polychlorinated biphenyls -- into the Hudson River.
These cancer and birth defect-causing chemicals poisoned the fish and other wildlife and turned the river into a 200-
mile-long Superfund site. And since PCBs don't just disappear after time, they still are poisoning our fish and even the
air we breathe.

GE did nothing to clean up the mess it made in the Hudson until 2009, when it started dredging millions of pounds of
sediment to remove some of these toxic PCBs as part of an agreement with the Environmental Protection Agency.

The company didn't make that agreement willingly. Until the EPA stepped in, GE spent millions on ads and high-
priced lobbyists in a fierce campaign to evade its responsibility. It agreed to a limited cleanup project only after facing
decades of protests, lawsuits and government intervention.

Now GE's at it again, angling to evade responsibility for cleaning up the rest of the PCBs it dumped into our river, even
as it hustles for New York state tax breaks.

The company announced early this month that its dredging operation is complete. But it's premature: At least 136 acres
of the river remain heavily contaminated by PCBs. While the river looks less polluted, it still isn't yet close to healthy
for fish or humans. Casual fishermen like me still have to throw back our catch, and the once-thriving commercial
fishing industry is still dead.

Government studies back up the bad news. For example, the National Oceanic and Atmospheric Administration
concluded in a May 2015 report that additional PCB removal is needed to meet the safer levels originally set for the
river by the Environmental Protection Agency.

And in late September, the two federal trustees who are overseeing the cleanup said it's premature to dismantle GE's
dredging operation. But that's exactly what GE is doing.

GE can't be held responsible for all of the Hudson's industrial pollution since the days when my father and I tried to fish
under the bridge, of course. And it's done a good job with its limited cleanup.

But, in the public mind, it now owns the sole title of Hudson River Polluter, a company that poisoned one of our
nation's great rivers and didn't make it whole again. That image won't go away with ads or propaganda.

Instead, GE has a choice. It can try to slink away from its responsibility to do more to clean up the Hudson even though
the river remains polluted.

Or it can come to the table now, negotiate an agreement that would keep the cleanup going, jumpstart restoration
projects and avoid years of legal wrangling.
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I fight for the Hudson because | want my grandchildren to have the chance to eat the river's fish safely. That might not
motivate GE. But what should motivate GE is to finish cleaning up the mess it made and to clear its damaged
reputation.

BOX:

Gil Hawkins, of Leonia, N.J., is president of the Hudson River Fishermen's Association.
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Work on Bath wastewater plant to begin soon
By Jeffery Smith

Posted Nov. 4, 2015 at 7:38 PM

The Leader.com

BATH | Work on the first phase of a $15.5 million project to upgrade the Bath wastewater treatment plant is expected
to begin in early December.

Guy Hallgren, director of Municipal Utilities at Bath Electric, Gas & Water Systems, said the work, recently approved
by the state Department of Environmental Conservation, is the first of several phases of a project that will turn the
wastewater plant into a “resource recovery hub.”

“The phase will install a new process to the (wastewater treatment) plant that will reduce the amount of ammonia
discharged into the Cohocton River,” Hallgren said. “The phase is expected to be completed in early 2016.”

Hallgren said bids for the project were opened Tuesday afternoon, but he declined to reveal the amount of the low
bidder.

“It was about $2 million,” he said. “The amount will be revealed in mid-November.”
Officials expect DEC to approve other wastewater plant upgrades in early 2016.

The project will be funded by a 30-year, $15.5 million state bond, Hallgren said. The increased revenue and decreased
costs will largely cover paying that money back.

Upgrades to the plant will include improvements to meet new regulatory requirements for those putting water back into
the Chesapeake Bay Watershed, as well as new equipment to separate solid waste which will be used to generate
electricity.

The work on the wastewater treatment plant is driven by The Chesapeake Bay Watershed Cleanup Initiative, which
seeks to reduce nitrogen, phosphorus and sediment loads coming from wastewater plants.

Hallgren said BEGWS could have chosen to use a very traditional plan, spend $15.5 million on the project that would
burden ratepayers and increase operational expenses.

“But instead we are going with a Resource Recovery Hub,” Hallgren said. “It seemed like an easy choice.”

Hallgren said the premise of the plan is increasing revenue to the Village of Bath and to BEGWS and reducing
operational expense.

“This will allow us to either hold the line on rates or reduce them,” Hallgren said.
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Once the hub is up and running by late 2016, the plant will be able to take in waste disposal business from food and
beverage producers and restaurants.

Mayor Bill von Hagn said at the resource recovery hub BEGWS will be able to take the waste and turn it back into
power.

“It’s a wonderful project that will be great for the village,” von Hagn said.
Trustee Mike Sweet agreed.

“This will be fantastic for the environment, and will reduce the utility costs for the waste treatment facility,” Sweet
said. “This will be a renewable energy source.”

Officials said the wastewater plant, built in 1970, processes about 700,000 gallons of wastewater a day. The wastewater
treatment plant currently serves about 2,600 customers.

Michigan phosphorus reduction plan focuses on sewage plants
Posted: Nov 04, 2015 3:17 PM EST

Updated: Nov 04, 2015 3:21 PM EST

NJ Journal/AP

LANSING, Mich. (AP) - Michigan officials have released plans to reduce phosphorus runoff into Lake Erie to ease the
worsening problem of harmful algae blooms.

Michigan and Ohio signed a deal in June with the Canadian province of Ontario to cut phosphorus flows into the
suffering lake by 40 percent over the next decade.

The Department of Environmental Quality says Michigan will maintain phosphorus reductions required under a permit
issued to the Detroit Water and Sewerage Department in 2011 and order the Wayne County Downriver Wastewater
Treatment Plant to achieve similar cutbacks.

Additionally, the plan promises cooperation with Ohio and Indiana on phosphorus reduction in the Maumee River
basin and continuing study of harmful algae blooms in Michigan waters, including the role that invasive mussels might

play.
The DEQ is accepting comments on the plan through Dec. 7 and has scheduled a public meeting for Dec. 1 in Monroe.

Copyright 2015 The Associated Press. All rights reserved. This material may not be published, broadcast, rewritten or
redistributed.

NJ develops artificial reef plan to ease tension
Last updated: Thursday, November 5, 2015, 8:24 AM
Associated Press/NJ.com

TRENTON, N.J. (AP) — Officials announced that New Jersey has adopted new rules that will lead to a plan to develop
an artificial reef near the Barnegat Inlet.

NJ.com reports the plan was announced Wednesday. It was developed by the Department of Environmental Protection
and ends a rift between commercial and recreational fishermen.
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Under the rules, fishermen will be required to use pots only in certain areas. They also must contact Marine Law
Enforcement Headquarters two hours prior to setting their pots.

The state has 15 artificial reefs that are composed of rocks, concrete, steel and old ships.

It expects the plan to ease concerns of federal officials, who have said commercial fishing intrudes on recreational
fishing on the reefs.

Jeff Tittel, director of the New Jersey Sierra Club, says artificial reefs can lead to overfishing.

Environmental Cleanup Finished at Gowanus Canal High-Rise Site: The Lightstone Group development on the
banks of the polluted Gowanus Canal. The state Dept. of Environmental Conservation recently announced that
an environmental cleanup has been completed at the site.

By Leslie Albrecht | November 4, 2015 2:58pm

DNAinfo

GOWANUS — The formerly contaminated land that's home to a residential high-rise overlooking the Gowanus Canal
has been given a clean bill of health by state officials.

The state's Department of Environmental Conservation announced Oct. 30 that developer Lightstone Group has
completed an environmental cleanup at 365 Bond St., the rental complex scheduled to open this winter.

"The site is 100 percent clean, it's 100 percent safe, and it's been certified as such,” said Lightstone's senior vice
president of development, Scott Avram. "There are no contaminants and no environmental risk, and it's ready for
people to occupy.”

Lighstone cleaned up the former industrial site as part of the state's Brownfield Cleanup Program, which gives
developers tax breaks in exchange for cleaning and then developing polluted land.

The spot where Lighstone is building 365 Bond St. was once an oil terminal and was also used as a warehouse for
building materials, an auto-body shop and a dry-cleaning facility, according to the DEC.

Decades of industrial use dating back to 1866 left a host of contaminants in the soil, including lead, arsenic, mercury
and benzo(a)pyrene, a chemical that may be linked to increased cancer risk when it's present in drinking water,
according to the U.S. Environmental Protection Agency.

To rid the ground of contaminants, Lightstone hired environmental engineers to remove the polluted soil from the site,
then put a protective "cap” between the new building and the remaining dirt. Such caps can be made of concrete, clean
soil or other material; Avram didn't know exactly what was used at 365 Bond St.

Going forward, DEC will monitor buildings on the site for possible contamination, the agency said when it announced
completion of the cleanup. The department did not respond to a request for further comment.

Lighstone expects to finish 365 Bond St. within the next few months, Avram said. Construction is still under way at
363 Bond St., a high-rise next door that was once part of the same residential development as 365 Bond.

Lightstone sold 363 Bond St. for $75 million to New Jersey-based developer Atlantic Realty Development in
September. The land at 363 Bond St. is also undergoing an environmental cleanup under the state's Brownfield
program. Atlantic Realty Development Corp. did not respond immediately to a request for comment Wednesday.
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The 430-unit building at 365 Bond St. will have 86 apartments — including $833 studios — reserved for low-income
renters. The city recently started accepting applications for a lottery that will dole out the apartments.

Both 363 and 365 Bond St. are on the banks of the Gowanus Canal, one of the dirtiest waterways in America. Industrial
businesses that once lined the canal used it as a dumping ground for toxic waste for decades, and raw sewage regularly
flows into the canal. The EPA declared the canal a Superfund site in 2010 and is expected to embark on a $506 million
cleanup there in 2017.
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Montella, Daniel

From: Brandt, Peter

Sent: Thursday, November 05, 2015 9:27 AM
To: R2 CWD (Everyone)

Subject: Weekly Report

Attachments: CWD 11-5-15.docx

Attached please find CWD’s weekly report. Best, Peter

Peter B. Brandt
Public Affairs Director for Estuaries & Lakes
and Senior Communications Advisor
U.S. EPA regional office serving New Jersey, New York, Puerto Rico and U.S. Virgin Islands
Office: 212-637-3654
Cell: 646-369-0063
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Clean Water Division
Weekly News
November 5, 2015
Potential or Expected Press Stories
e None
Contact from Elected Officials
e None
Freedom of Information Requests of RA Interest
e None
Travel/Meetings/Speaking Engagements for Division Directors
e On November 11, Joan will give the keynote address at Clean Ocean Action’s Debris Free Sea
Conference in Lincroft, NJ.
Indian Consultations Requested or Initiated
e None

East-of-Hudson Septic Repair Program. EPA, NYSDOH and NYSDEC had a productive discussion
this week about NYCDEP’s proposed new program to assist homeowners with septic repairs in the
Croton Falls and Cross River basins. While NYCDEP would prefer to limit this to a “financial hardship
program only, the regulators discussed some options for modest expansion beyond the City’s current
proposal.

PFOA Contamination at Hoosick Falls- Region 2 has conducted a multi-Division meeting to discuss
Perfluorooctanoic Acid (PFOA) contamination at the Hoosick Falls public water system facility as well
as some private wells in that area. PFOA is a human-made chemical used in the process of making
Teflon and other similar chemicals is not currently regulated, but being reviewed under the Unregulated
Contaminant Monitoring Rule (UCMR). Sampling data collected by the local public water system
indicates levels above Minimum Reporting Level and some are above the EPA’s provisional health
advisory of 400 ppt. EPA has had preliminary discussions with NYSDOH regarding next steps to
address the contamination and need for more sampling of the wells.

New Jersey Drought Conditions — the North East, Central, and Coastal North Water Supply of New
Jersey are currently under a “Drought Watch”. See the map on the NJ Drought Information

webpage: http://www.njdrought.org/. NJDEP may up-grade the designation to “Drought Warning” later
this month if water levels do not improve and could also include drought designations for the remaining
water supplies in New Jersey.

U.S. Coral Reef Task Force: The 34" meeting of the U.S. Coral Reef Task Force was held last week
in Fajardo, PR. The RA represented EPA. The principals adopted Resolution 34.1 — USCRTF
Framework for FY16-FY20 Priority Action; the Watershed Partnership Strategy; and the FY11-14
Accomplishments Report. The Task Force set a path establishing a strategy of operating over the next 5
years. Issues discussed included: Climate change; watershed partnerships; and the status of coral reefs in
Puerto Rico. NOAA reported out on the third global coral bleaching event that is happening now and is
expected to extend into 2016. The RA presented on the EPA Trash Free Waters program, and raised the
awareness of the Task Force to the demonstrated threat of micro-plastics to coral health. Comments
expressed during the public comment period included assorted impacts in Vieques from uncontrolled fishing,
mangrove clearing and general lack of enforcement; 301(h) in PR waivers allowing discharge of primary
treated wastewater; and uncontrolled sewage discharge in VVega Baja.


http://www.njdrought.org/

Caribbean Coral Reef Partnership: Region 2 convened the 3rd annual Principals Meeting of the
Caribbean Coral Reef Partnership. The meeting was well attended by principals from 11 of the 13 member
agencies. The co-chairs of the USCRTF, Eileen Sobeck (NOAA) and Lori Faeth (DOI) attended the meeting
to participate in discussions on how the Caribbean Coral Reef Partnership complements the U.S. Coral Reef
Task Force. The principals also discussed the priority watersheds (St. Thomas East End Reserve, USVI and
the Northeast End Reserve, PR), the proposed marina at Coral Bay, Trash Free Waters, and ocean
acidification.

NYSDEC Final Rule on the New York/New Harbor Class I/SD Rule: The final rulemaking will
appear in the November 4, 2015 State Register and the Environmental Notice Bulletin (ENB). There
will also be a notice in NYSDEC’s “Making Waves on November 6, 2015. In summary, this rule will
require that the quality of Class | and Class SD saline surface waters throughout the New York/New
Jersey Harbor be suitable for primary contact recreation, such as swimming. This rulemaking is
necessary to meet the "swimmable" goal of the federal Clean Water Act and represents a significant step
in our mutual efforts to improve the quality of New York City’s waters. NYSDEC is currently working
to get the requisite Attorney General certification and assemble the package for submission to EPA.

Water Quality Standards (WQS) Meeting with NYSDEC and the Saint Regis Mohawk Tribe
(SRMT): This week CWD will be in Albany to meet with the NYSDEC and SRMT to advance their
efforts in completing their respective WQS triennial review/revision processes. Because the New York
and SRMT WQS are very consistent, this is an opportunity to work together to ensure that both
packages reflect the current science and regulatory requirements. Both packages are due in 2016.

Hudson River Pier 54 Comments: The RA has submitted a comment letter to the U.S. Army Corps of
Engineers (USACE) under Part 1V 3(a) of the 1992 Section 404(q) Memorandum of Agreement citing
concerns that the proposed Pier 54 project in New York City on the Hudson River may result in
substantial and unacceptable impacts to an aquatic resource of national importance. Under this
agreement, EPA has 25 days after the close of the comment period to notify USACE of our opinion
regarding whether a substantial and unacceptable impact to an aquatic resource of national importance
will result from the project. We have been informed that USACE has extended the initial comment
period to November 19.

Abandon Boat Removal: NYC has begun implementing an abandoned boat removal program to
remove some of the approximately 600 abandoned boats from around New York Harbor. Many of the
boats were washed up onto shorelines as a result of Superstorm Sandy or were illegally abandoned by
their owners. The New York-New Jersey Harbor & Estuary Program and EPA formed a work group in
2013 that worked with the city, the Federal Emergency Management Agency and many others to
coordinate removal of the boats. Region 2 also prepared an Assessment and Hauling Away of
Abandoned Boats (AHAAB) Plan that highlighted the issues and authorities of agencies to address
abandoned boats and marine debris. CWD’s Dredging, Sediment and Oceans Section provided ship time
and logistical support to assist in surveying the extent of abandoned boats in the Shell Bank and
Gerritsen Creek area which ultimately assisted in funding a portion of the effort. These efforts were
highlighted in a New York Times article this week.



Long Island Groundwater Meeting: EPA Region 2 and The Nature Conservancy hosted over twenty-
five Long Island water quality stakeholders at the sixth Long Island Groundwater meeting in Cold
Spring Harbor, New York on October 30. Nine speakers spoke and engaged with the group - ranging
from experts at the national level from EPA’s Office of Water to state and local officials, EPA and
academic scientists and modelers to the New York State Seagrass Specialist. The speakers addressed
different aspects of establishing and using quantifiable water quality and ecological endpoints. The
information provided by the final speaker on the factors necessary for survival of Long Island species of
seagrass proved to be somewhat sobering. Local Long Island species of seagrass are particularly
sensitive to temperature, light attenuation, and nitrate levels. Preservation of seagrass is challenging
enough — restoration might be out of reach for Long Island species. A more realistic endpoint of goal
may be improved water clarity. There were other perhaps more hopeful lessons learned based on work
in Massachusetts estuaries and Tampa Bay which stressed the importance of early success in building
momentum and support even if the success is of limited geographic scope.

National Wetlands Condition Assessment: On November 5, the Federal Register will publish a
comment period for the draft 2011 National Wetlands Condition Assessment (NWCA) public report.
This is the first report to assess the ecological condition of wetlands on a national scale and is the latest
in a series of reports under EPA’s National Aquatic Resource Program documenting the condition of the
nation’s waters. The report describes the results of a survey of the condition of more than 1,000 wetland
sites nationwide using standardized field and lab protocols. The NWCA used vegetation characteristics
to assess biological condition and other field measures to assess the extent of common chemical,
physical, and biological wetland stressors. It estimates the extent of wetland area in good, fair, and poor
condition nationally and by ecoregion. EPA developed the National Wetlands Condition Assessment to
answer basic questions about the extent to which the nation’s wetlands support healthy ecological
conditions and the prevalence of key stressors. The NWCA complements the U.S. Fish and Wildlife
Service Wetland Status and Trends Program, which characterizes changes in wetland acreage across the
United States. Paired together, these two efforts provide comparable, scientifically-defensible
information documenting the current status and, through future assessment surveys, the trends in both
wetland quantity (area) and quality (ecological condition).

Update on the Whitehill (Falconer, Chautaugua County, NY) Wetlands Enforcement Case: During
this past summer, DOJ brought in technical experts to assess jurisdiction for the wetlands at the
Whitehill properties and for describing the history of filling. The experts have undertaken multiple field
visits to the site, with Watershed Management Branch (WMB) logistical assistance (provided by WMB
via the Buffalo District Interagency Agreement for Wetlands Enforcement). The experts have also
prepared detailed technical reports for which multiple drafts are being reviewed and commented on by
WMB. The expert’s work indicates that the wetlands are indeed Clean Water Act wetland and that the
wetlands are adjacent to Cassadaga Creek (within the meaning of the Rapanos Guidance) and that
Cassadaga Creek is a “Traditional Navigable Water.” This confirms what we knew. In referring the case
to DOJ, we presented the evidence that these wetlands are high quality federal wetlands adjacent to
Cassadaga Creek and that Cassadaga Creek is a Traditional Navigable Water. Discovery is proceeding
for the Whitehill case and the first mediation session is December 8.



Bulkhead in Long Beach, NY: On October 9, the U.S. Army Corps of Engineers (USACE) issued a
Public Notice regarding an application by the City of Long Beach to construct a tall bulkhead along
Reynolds Channel. Flooding associated with Hurricane Sandy severely damaged the central north shore
of Long Beach and vulnerable utilities (sewage treatment, power, water) are described within the project
area. The 2,500-foot long project includes 1,700 feet of steel sheeting and would require filling 2.2 acres
of intertidal shoreline and sand flats. Due to a lack of information justifying the proposed fill, we cannot
determine whether the aquatic impacts can be reduced by moving the bulkhead inland. In addition, no
mitigation was proposed by the applicant. Despite a three-week comment period extension, the applicant
was unable to provide the necessary documentation, so on October 29 we sent USACE a 404(q) 3a
preliminary objection letter and again requested the opportunity to obtain and review additional project
information. On that same day, October 29, USACE suspended processing of the application and sent a
letter to the applicant requesting the same information we repeatedly sought: project alternatives, aquatic
fill minimization and mitigation. A meeting with the applicant and Army Corps is scheduled for
November 24, and our final objection letter, if we choose to send one, is due the same day. We will
likely seek another time extension from the Corps.

- [ F' ¥ Lk l. i -2 b,
Photo: The red line indicates the approximate location of the planned Long Beach bulkhead project.

Long Island Sound Futures Fund: The National Fish and Wildlife Foundation will host an event on
November 12 in Stratford, CT, to announce the 2015 Long Island Sound Futures Fund awardees. Curt
Spalding will attend on behalf of EPA. A draft press release is being circulated to both regional press
offices for review. A total of 22 projects will be awarded. Nine are located in Connecticut (totaling
$600,000) and 13 in New York (totaling $750,000). The site of the event will allow for a tour of the
Sacred Heart University project at Stratford Point to restore the function and value of a 28 acre coastal
ecosystem by creating a “living shoreline.” The Stratford Point peninsula juts out into Long Island
Sound on the flight path of thousands of migrating birds. The area is the site of a former shooting range
that has been remediated and is currently managed by Audubon CT.



Montella, Daniel

From: Shore, Berry

Sent: Thursday, November 05, 2015 10:51 AM
To: Montella, Daniel; Balla, Richard
Subject: FYI: Don't Know if you saw this article

http://chelseanow.com/2015/06/city-club-sues-to-prevent-pier55/

Berry Shore, Intergovernmental Liaison
Region 2, USEPA

290 Broadway, 26" Floor

New York, NY 10007

tel.: (212) 637-3650
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Montella, Daniel

From: Balla, Richard

Sent: Thursday, November 05, 2015 11:26 AM

To: Shore, Berry; Montella, Daniel

Cc: Negron, Nesmarie; Winfield, Richard; Nyman, Robert; Brandt, Peter

Subject: Pier 55 article (from June 2015). thanks, Berry. (note: the plaintiff Tom Buchanan mentioned near the

bottom is Rob Buchanan, who is the NY co-chair of the HEP CAC)

Pier 55 article (from June 2015).
thanks, Berry.
note: the plaintiff Tom Buchanan mentioned near the bottom is Rob Buchanan, who is the NY co-chair of the HEP CAC

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

From: Shore, Berry

Sent: Thursday, November 05, 2015 10:51 AM

To: Montella, Daniel <Montella.Daniel@epa.gov>; Balla, Richard <Balla.Richard@epa.gov>
Subject: FYI: Don't Know if you saw this article

http://chelseanow.com/2015/06/city-club-sues-to-prevent-pier55/

Berry Shore, Intergovernmental Liaison
Region 2, USEPA

290 Broadway, 26" Floor

New York, NY 10007

tel.: (212) 637-3650
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Montella, Daniel

From: Balla, Richard

Sent: Thursday, November 05, 2015 4:54 PM

To: Nyman, Robert; Switzer, Amanda M NAN

Cc: Montella, Daniel; Thomas.Creamer@usace.army.mil

Subject: Amanda: here is a copy of the EPA RA 11-4-15 letter re Pier 54 & 55 (NAN-1998-00290) without the
signature bleeding thru from page 2 to page 1. -rick

Attachments: EPA RA letter re NAN-1998-00290 Pier 54 & 55 11-4-2015.pdf

Amanda:

here is a copy of the EPA RA 11-4-15 letter re Pier 54 & 55 (NAN-1998-00290) without the signature bleeding thru from page 2 to
page 1. The text of the letter is unchanged.

Please let Bob Nyman or me if you have any questions.
-rick

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

From: Nyman, Robert

Sent: Wednesday, November 04, 2015 12:35 PM

To: Switzer, Amanda M NAN <Amanda.M.Switzer@usace.army.mil>

Cc: Balla, Richard <Balla.Richard@epa.gov>; Montella, Daniel <Montella.Daniel@epa.gov>; Neftleberg, Traci
<Neftleberg.Traci@epa.gov>

Subject: USEPA Pier 54 comment letter

Amanda,

Attached is the comment letter from EPA on the Pier 54 Public Notice. We will be sending the original hard copy to Colonel
Caldwell.

Thanks, Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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Colonel David A. Caldwell

U.S. Army Corps of Engineers
New York District

Jacob K. Javits Federal Building
New York, NY 10278-0090

Dear Col. Caldwell:

The U.S. Environmental Protection Agency (EPA) has reviewed Public Notice number NAN-1998-
00290 regarding the request from the Hudson River Park Trust (Trust) to replace Pier 54 with a new
structure in a new location. We are aware that the February 2015 Joint Application (Pier 54 and Pier 54
Pile Field Request for Modification of U.S. Army Corps of Engineers (USACE) Permit 1998-00299)
submitted by the Trust contains additional information and we based our review in part on that
information. The U.S. Environmental Protection Agency (EPA) has determined that the project may
result in substantial and unacceptable impacts to an aquatic resource of national importance. In order to
thoroughly review all available project information, we will undertake an additional 25-day review of

the application as provided under Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement
between our two agencies.

USACE issued the original permit to the Trust in 2000 for various projects related to the Hudson River
Park development. As per the process established in the original permit, as features (e.g., piers) of the
park are funded and designed, the applicant must request authorization from USACE to construct those
individual features. If USACE authorizes the feature, it will issue a permit modification, including any -
special conditions.

EPA is generally concerned about the impacts of this project as well as the propriety of constructing
completely new structures for non-water dependent purposes, such as entertainment and recreation, in
the Hudson River. In light of rising seas due to climate change, further development of shorelines poses
increased risks to the public and the environment. The net effect of these actions may be greater
cumulative impacts to the Hudson River and all of our coastal waters.

The EPA regards the segment of the Hudson River waterway within the New York-New J ersey Harbor
estuary as an aquatic resource of national importance as described in the revised 404(q) Memorandum of
Agreement. The importance of the New York/New Jersey Harbor Estuary ecosystem was recognized by
EPA when it was designated an Estuary of National Significance in 1987 and included in the National
Estuary Program. Unnecessary damage to the estuary should be avoided.

Internet Address (URL) « http://www.epa.gov
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This letter satisfies Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement, which requires
that we will notify you within 25 days with our opinion regarding whether a substantial and
unacceptable impact to an aquatic resource of national importance will result from this project. If you
have any questions regarding this matter, please contact me at (212) 637-5000, or have your staff call
Mr. Richard P. Balla, Chief of EPA’s Watershed Management Branch, at (212) 637-3788.

Sincerely,

ol . Clmet

dith A. Enck
egional Administrator



Montella, Daniel

From:
Sent:
To:

Cc:
Subject:

Attachments:

All:

Balla, Richard

Thursday, November 05, 2015 4:57 PM

Matthews, Joan; Gratz, Jeff; Montella, Daniel; Nyman, Robert; Brandt, Peter; Shore, Berry
Neftleberg, Traci

All: here is a copy of the EPA RA 11-4-15 letter re Pier 54 & 55 (NAN-1998-00290) without the
signature bleeding thru from page 2 to page 1. -rick

EPA RA letter re NAN-1998-00290 Pier 54 & 55 11-4-2015.pdf

here is a copy of the EPA RA 11-4-15 letter re Pier 54 & 55 (NAN-1998-00290) without the signature bleeding thru from page 2 to

page 1.

| provided this copy to the Army Corps earlier today.

-rick

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov
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Colonel David A. Caldwell

U.S. Army Corps of Engineers
New York District

Jacob K. Javits Federal Building
New York, NY 10278-0090

Dear Col. Caldwell:

The U.S. Environmental Protection Agency (EPA) has reviewed Public Notice number NAN-1998-
00290 regarding the request from the Hudson River Park Trust (Trust) to replace Pier 54 with a new
structure in a new location. We are aware that the February 2015 Joint Application (Pier 54 and Pier 54
Pile Field Request for Modification of U.S. Army Corps of Engineers (USACE) Permit 1998-00299)
submitted by the Trust contains additional information and we based our review in part on that
information. The U.S. Environmental Protection Agency (EPA) has determined that the project may
result in substantial and unacceptable impacts to an aquatic resource of national importance. In order to
thoroughly review all available project information, we will undertake an additional 25-day review of

the application as provided under Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement
between our two agencies.

USACE issued the original permit to the Trust in 2000 for various projects related to the Hudson River
Park development. As per the process established in the original permit, as features (e.g., piers) of the
park are funded and designed, the applicant must request authorization from USACE to construct those
individual features. If USACE authorizes the feature, it will issue a permit modification, including any -
special conditions.

EPA is generally concerned about the impacts of this project as well as the propriety of constructing
completely new structures for non-water dependent purposes, such as entertainment and recreation, in
the Hudson River. In light of rising seas due to climate change, further development of shorelines poses
increased risks to the public and the environment. The net effect of these actions may be greater
cumulative impacts to the Hudson River and all of our coastal waters.

The EPA regards the segment of the Hudson River waterway within the New York-New J ersey Harbor
estuary as an aquatic resource of national importance as described in the revised 404(q) Memorandum of
Agreement. The importance of the New York/New Jersey Harbor Estuary ecosystem was recognized by
EPA when it was designated an Estuary of National Significance in 1987 and included in the National
Estuary Program. Unnecessary damage to the estuary should be avoided.

Internet Address (URL) « http://www.epa.gov

o+ - Py O Bt Inbues or B Y noaL




This letter satisfies Part IV 3(a) of the 1992 Section 404(q) Memorandum of Agreement, which requires
that we will notify you within 25 days with our opinion regarding whether a substantial and
unacceptable impact to an aquatic resource of national importance will result from this project. If you
have any questions regarding this matter, please contact me at (212) 637-5000, or have your staff call
M. Richard P. Balla, Chief of EPA’s Watershed Management Branch, at (212) 637-3788.

Sincerely,

Judith A. Enck
Regional Administrator



Montella, Daniel

From: Montella, Daniel

Sent: Monday, November 09, 2015 8:51 AM

To: Nyman, Robert

Subject: RE: Public Notice NAN-1998-00290 EPA2 Requested 25 Days More

Technically we didn't request 25 days, we took the 25 the MOA gives us

- Dan

From: Nyman, Robert

Sent: Thursday, November 05, 2015 7:38 AM

To: Balla, Richard; Montella, Daniel; Matthews, Joan

Subject: FW: Public Notice NAN-1998-00290 EPA2 Requested 25 Days More

FYl re: Pier 54

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809

From: Creamer, Thomas NANO2 [mailto:Thomas.Creamer@usace.army.mil]
Sent: Wednesday, November 04, 2015 8:04 PM

To: Nyman, Robert <Nyman.Robert@epa.gov>

Cc: McDonald, Jodi M NANO2 <Jodi.M.McDonald@usace.army.mil>
Subject: Public Notice NAN-1998-00290 EPA2 Requested 25 Days More

Bob:

You guys got the twenty five calendar days requested in Ms. Enck's letter dated today. Our Itr to follow.
Tom Creamer
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Montella, Daniel

From: Montella, Daniel

Sent: Monday, November 09, 2015 9:06 AM

To: Shore, Berry

Subject: RE: FYI: Don't Know if you saw this article

No, hadn’t. thanks

- Dan

From: Shore, Berry

Sent: Thursday, November 05, 2015 10:51 AM
To: Montella, Daniel; Balla, Richard

Subject: FYI: Don't Know if you saw this article

http://chelseanow.com/2015/06/city-club-sues-to-prevent-pier55/

Berry Shore, Intergovernmental Liaison
Region 2, USEPA

290 Broadway, 26" Floor

New York, NY 10007

tel.: (212) 637-3650
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Montella, Daniel

From: Montella, Daniel

Sent: Monday, November 09, 2015 9:13 AM

To: Robert Nyman

Subject: RE: Pier 55 article (from June 2015). thanks, Berry. (note: the plaintiff Tom Buchanan mentioned near

the bottom is Rob Buchanan, who is the NY co-chair of the HEP CAC)

We need to coordinate with CASD on the federal EIS issue. We can have opinions, but it’s their call

- Dan

From: Balla, Richard

Sent: Thursday, November 05, 2015 11:26 AM

To: Shore, Berry; Montella, Daniel

Cc: Negron, Nesmarie; Winfield, Richard; Nyman, Robert; Brandt, Peter

Subject: Pier 55 article (from June 2015). thanks, Berry. (note: the plaintiff Tom Buchanan mentioned near the bottom is
Rob Buchanan, who is the NY co-chair of the HEP CAC)

Pier 55 article (from June 2015).
thanks, Berry.
note: the plaintiff Tom Buchanan mentioned near the bottom is Rob Buchanan, who is the NY co-chair of the HEP CAC

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

From: Shore, Berry

Sent: Thursday, November 05, 2015 10:51 AM

To: Montella, Daniel <Montella.Daniel@epa.gov>; Balla, Richard <Balla.Richard @epa.gov>
Subject: FYI: Don't Know if you saw this article

http://chelseanow.com/2015/06/city-club-sues-to-prevent-pier55/

Berry Shore, Intergovernmental Liaison
Region 2, USEPA

290 Broadway, 26" Floor

New York, NY 10007

tel.: (212) 637-3650
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Montella, Daniel

From: Gratz, Jeff

Sent: Friday, November 13, 2015 3:10 PM

To: Nyman, Robert; Montella, Daniel

Cc: Matthews, Joan

Subject: FW: Hudson River Pier 54 Project - Corps Permit Application
Attachments: Hudson R. Pier 54 Project.doc

Fyi - Jeff

From: Jim Chambers [mailto:jim@primeseafood.com]

Sent: Thursday, October 29, 2015 1:03 PM

To: RiverCAC@aol.com; Enck, Judith <Enck.Judith@epa.gov>; Gratz, Jeff <Gratz.Jeff@epa.gov>

Cc: nrpa2@aol.com; jmylod@aol.com; Roger.Downs@Sierraclub.org; brentblackwelder@yahoo.com; BunnyGabel@gmail.com;
grussian@nypirg.org; carlarnold@mac.com; steve_sinkevich@fws.gov; Steve_Mars@FWS.gov; Ishapiro@rffund.org;
allisontupper@verizon.net; golawco@yahoo.com; fightaids@earthlink.net; mizeman@nrdc.org; mbernard@nrdc.org

Subject: Hudson River Pier 54 Project - Corps Permit Application

Comments attached
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PRIME SEAFOOD
"Sustainable Seafood for our Best Restaurants”
9814 Kensington Parkway, Kensington, MD 20895
jim@PrimeSeafood.com  www.PrimeSeafood.com
(Office) 301-949-7778 (Cell) 202-330-9121

October 29, 2015

Dr. Christopher Mallery, Chief
Regulatory Branch, New York District
U.S. Army Corps of Engineers

26 Federal Plaza

New York, NY 10278

Re: Public Notice NAN-1998-00290 (10/5/15) for Hudson River "Pier 54"/Pier 55 Project
Dear Dr. Mallery:

| am the owner of Prime Seafood (www.PrimeSeafood.com) of Kensington, Maryland, the only
supplier of solely sustainably managed fish and shellfish to many of Washington DC's top
restaurants. As a fisheries biologist with over 35 years of federal fishery conservation and
management experience both nationally and internationally, with 20 years of experience in the
headquarters of the National Marine Fisheries Service, | am asking you to please stand up for
America's ocean fish and millions of American fishermen - both commercial and recreational — by
denying any permits or other authorizations for the "Pier 54" - actually the Pier 55, Diller Island -
Project in the lower Hudson River. | also strongly oppose using a 15-year-old "Big Permit" for
destruction of this irreplaceable nursery habitat for Atlantic Coast fisheries in 490 acres of the
Hudson River to approve it.

Approximately 10 percent of the entire East Coast striped bass population is produced in the
Hudson River. And this 490 acres of nursery habitat is an important part of the essential
overwintering habitat for 35 percent of the Hudson River’s striped bass population where they
spend the first four years of their life. The striped bass is probably the most important marine
species on the United States East Coast both from a recreational and a commercial perspective.
Extensive efforts by all the East Coast states from Maine to Florida have gone into producing its
recovery from near collapse. Constructing this project at this extremely important location will
result in “significant adverse effects” on this entire Hudson River population. It also violates the
principles of the Clean Water Act by siting a non-water dependent project in navigable “Waters of
the United States” when feasible, land-based alternatives exist. Moreover, this estuarine habitat is
also important for the survival of over 100 valuable species, including endangered species, as
well as many other commercially and recreationally important coastal marine species. Siting this
non-water-dependent project in the River instead of on higher, dryer, safer upland locations would
also put people and property in the path of deadly storms (as we have recently seen), and could
set ruinous precedents for the misuse of navigable public waterways nationwide. Unless the
Corps decides to deny any authorization for the Pier 55/Diller Island project - as the Clean Water
Act requires - | request that the Corps hold a public hearing on PN NAN-1998-00290.

Sincerely,

James R. Chambers
Founder/Owner



Montella, Daniel

From: Nyman, Robert

Sent: Friday, November 13, 2015 4:21 PM
To: Balla, Richard; Montella, Daniel
Subject: Pier 54 comments now due Dec 4
Attachments: USACE Pier 54 extension to Dec 4.pdf

Pier 54 comments now due Dec 4

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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Montella, Daniel

Subject: Pier 54, East Side Esplanade, East Side RBD

Location: Joan's Office

Start: Mon 11/16/2015 9:30 AM

End: Mon 11/16/2015 10:00 AM

Recurrence: (none)

Meeting Status: Accepted

Organizer: Nyman, Robert

Required Attendees: Jeff Gratz; Joan Matthews (matthews.joan@epa.gov); Richard Balla; Daniel Montella
Optional Attendees: Traci Neftleberg
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Montella, Daniel

From: Nyman, Robert

Sent: Tuesday, November 17, 2015 8:33 AM

To: Shore, Berry; Matthews, Joan; Gratz, Jeff; Balla, Richard; Montella, Daniel
Subject: FYI - meeting with Hudson River Park Trust re Pier 54 on Nov 20

FYI — The meeting with the Hudson River Park Trust re Pier 54 will take place on Nov 20 at 12:30.
Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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Montella, Daniel

From: Matthews, Joan

Sent: Tuesday, November 17, 2015 1:01 PM
To: Montella, Daniel; Nyman, Robert

Cc: Gratz, Jeff, Balla, Richard

Subject: date due

What is the due date for our comments on Pier 54 %5?
12/4 or 25 days from 11/19?

Still a little confused.

Thanks.

Joan
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Montella, Daniel

From: Nyman, Robert

Sent: Tuesday, November 17, 2015 3:55 PM

To: Switzer, Amanda M NAN

Cc: Montella, Daniel; Balla, Richard

Subject: FYI - meeting with Hudson River Trust re Pier 54
Amanda,

The Hudson River Trust has requested a meeting with EPA regarding Pier 54. We have agreed to meet with them this Friday,
November 20 at 12:30. Please feel free to have someone from USACE join us at 290 Broadway in Room 2429. Please let us know
if someone from your shop will be coming.

From EPA, it will be me and Rick Balla, my branch chief. | believe the Trust will be bringing their consultants and outside counsel.
Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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Montella, Daniel

From: Balla, Richard

Sent: Wednesday, November 18, 2015 11:38 AM
To: R2 CWD (Everyone)

Cc: Ringel, Donna; McKenna, Douglas
Subject: WMB highlights

Attachments: WMB MMN Nov 18 2015 FINAL.doc

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov
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WATERSHED MANAGEMENT BRANCH WEEKLY HIGHLIGHTS
November 18, 2015

CONTROLLED CORRESPONDENCE STATUS
Traci received confirmation that our 2 CMS items from 4" graders to the EPA Administrator re Long
Island Sound invasive species due Oct 6 & 7 were closed out last week.

INDIAN NATION CONSULTATIONS
No news.

COASTAL RESILIENCY

Meeting with Hudson River Park Trust: At the request of the Hudson River Park Trust, Bob Nyman
and Rick Balla will meet with Noreen Doyle from the Trust, as well as its consultants and outside legal
counsel, on November 20 to discuss the Trust’s proposed Pier 54 project. (Contact: Bob Nyman)

SUFFOLK COUNTY NUTRIENTS
No news.

AGRICULTURE
No news.

NEW YORK WATERSHED MANAGEMENT SECTION
No news.

NEW JERSEY WATERSHED MANAGEMENT SECTION

North American Lake Management Society: EPA Headquarters, Region 2 and the former Project
Manager from the City of Syracuse will present their paper on the Skaneateles Lake Alternative
Wastewater Demonstration Project at the North American Lake Management Society meeting on
November 18 in Saratoga Springs, New York. Seth Ausubel is the speaker for the overall opening
plenary session. Contact: Donna Somboonlakana)

303(d) Program: On November 10 the EPA approved the U.S. Virgin Islands (USVI) 2014 list of water
quality limited waters (303(d) list) with priority ranking for Total Maximum Daily Load development.
The USVI 2014 303(d) list contains 196 assessment unit/pollutant combinations. Fourteen of these
combinations are new additions to the list. The most common pollutants causing impairment include:
turbidity (34.18% of impairments); dissolved oxygen (23.47%); pathogens (22.45%) and pH (12.25%).
The USVI Department of Planning and Natural Resources delisted 11 combinations for Turbidity/Color
because they were previously listed in error. The original listing decision was incorrect because these 11
waters are exempt from the color and turbidity criteria based on the USVI Water Quality Standards
Turbidity/Color Exemption (Title 12 Chapter 7 Section 186-11(b). (Contact: Brent Gaylord)



New York-New Jersey Harbor & Estuary Program (HEP): Citizens Advisory Committee meeting
was held on October 26 in Newark, NJ. The schedule and format for revisions to the Comprehensive
Conservation and Management Plan and Action Agenda were discussed, in addition to gathering input
regarding the audiences for “listening sessions.” On the legislative front, a federal microbead-free waters
act has been introduced by Representative Pallone and a bill to overturn the oyster ban in New Jersey
passed but contains amendments that continue to severely limit research. HEP reported out on its citizen
science and litter survey projects. HEP gave a presentation of its public access assessment project which
includes an extensive GIS mapping component. (Contact: Rick Winfield)

Hudson River Estuary Management Advisory Council (HREMAC): The HREMAC met at Norrie
Point, NY on November 12. The Committee provided a report out on an impressive level of public
involvement including the “Hudson River Ramble,” which had over 50,000 attendees and “A Day in the
Life of the Hudson,” which involved over 6,000 students. HREP has 32 lesson plans for students and
plans to integrate them with interactive tools, video links and their social media efforts. HREP’s 2015
Action Agenda has been finalized. Report out on the striped bass and shad fisheries indicated some
encouraging but non-conclusive results. (Contact: Rick Winfield)

Urban Waters Federal Partners Meeting: New Jersey Watershed Management Section (in
cooperation with our colleagues from Superfund, the lead for the Passaic River Urban Waters pilot) will
host a combination Urban Waters grantee presentation and Bronx-Harlem Federal Partners meeting on
November 24. Presentations will be given by the New York City Department of Parks and Recreation
and Groundwork Elizabeth. (Contact: Donna Somboonlakana).

Comprehensive Conservation and Management Plan (CCMP) Webinar: On November 13, the
Watershed Management Branch hosted a webinar to aid the four Region 2 National Estuary Programs
(NEPs) now embarking on CCMP revisions. Presentations by Mark Tedesco, Long Island Sound
Program Director, and Javier Laureano, San Juan Bay Estuary Program Director, covered their programs’
experiences and lessons learned. The four regional NEPs which are revising their CCMPs (Barnegat Bay,
Delaware Estuary, New York-New Jersey Harbor & Estuary, and Peconic Estuary) engaged the Directors
in an in-depth discussion. (Contact: Nesmarie Negron)

WETLANDS PROTECTION SECTION

New Jersey Corporate Wetlands Restoration Partnership Meeting: On November 6, Wetlands
Section staff attended the New Jersey Corporate Wetlands Restoration Partnership (CWRP) meeting in
Trenton. New Jersey Department of Environmental Protection Commissioner Bob Martin was also in
attendance. The CWRP is a partnership of private corporations, federal and state government,
conservation organizations and academia formed to restore, preserve, enhance and protect aquatic
habitats throughout New Jersey. To date, CWRP has received more than $300,000 in contributions and
pledges of in-kind services from its corporate partners. These donations have aided in the preservation,
restoration, enhancement and protection of more than 178 acres and 13 stream miles and numerous
educational programs. (Contact Bob Montgomerie)

LONG ISLAND SOUND OFFICE

Long Island Sound Futures Fund: The National Fish and Wildlife Foundation (NFWF) held a press
event announcing the 2015 Long Island Sound Futures Fund grant awards on November 12 at Stratford
Point in Stratford, Connecticut. U.S. Senators Christopher Murphy and Richard Blumenthal, and U.S.



Representatives Jim Himes and Rosa Delauro were presenters at the event. EPA Regional Administrator
Curt Spalding, U.S. Fish and Wildlife Service Assistant Regional Director Paul Phifer and Connecticut
Department of Energy and Environmental Protection Deputy Commissioner for Environmental Quality
Mike Sullivan also spoke. NFWF announced twenty-two grant awards totaling $1.3 million. The grants
leverage $2.1 million from the recipients themselves, resulting in $3.4 million in funding for on-the-
ground, hands-on conservation projects in Connecticut and New York. Projects will reach more than
130,000 citizens through environmental and conservation programs and allow nearly 1.7 million gallons
of water to be treated through water quality improvement projects. (Contact: Mark Tedesco)

. t 4
Senators Blumenthal (left) and Murphy (center), and RA Spalding (right).

Long Island Sound Nitrogen Reduction Strategy: We have scheduled the fourth of a series of Region
1 and 2 technical meetings on the Long Island Sound nitrogen reduction strategy for November 23. The
Region 1 and 2 Regional Administrators have scheduled a call for November 24 to discuss the strategy
and its rollout to states and the public. (Contact: Mark Tedesco)

Social Media Strategy on Plan Release: Long Island Sound Study staff have been tracking the use of
social media in amplifying messaging around the release of the 2015 Comprehensive Conservation and
Management Plan on October 22. We will continue to use social media messaging for four weeks after
the plan’s release. Long Island Sound Study staff will hold a conference call with EPA regional staff
involved in developing social media strategy to discuss the tracking results and lessons learned. (Contact:
Mark Tedesco)



Montella, Daniel

From: Gratz, Jeff

Sent: Friday, November 20, 2015 10:01 AM

To: Nyman, Robert; Montella, Daniel

Cc: Balla, Richard; Matthews, Joan

Subject: FW: comment Ir to Corps--Pier 54-55-Diller Island
Attachments: diller19.doc

Fyi - Jeff

From: RiverCAC@aol.com [mailto:RiverCAC@aol.com]
Sent: Thursday, November 19, 2015 1:19 PM

To: Gratz, Jeff <Gratz.Jeff@epa.gov>

Subject: comment Ir to Corps--Pier 54-55-Diller Island

Hi Jeff--here's your copy:
Subj: Comment letter on Public Notice NAN-1998-00290
Date: 11/19/2015 1:14:56 PM Eastern Standard Time
From: Cleanaircmpgn02@aol.com
To: Christopher.S.Mallery@usace.army.mil
CC: enck.judith@epa.gov, Steve_Sinkevich@fws.gov, Steve_Mars@FWS.gov,
melissa.alvarez@noaa.gov
Dear Dr. Mallery,
Clean Air Campaign's comment letter on Public Notice NAN-1998-00290 issued on 10/5/15 is attached.
We would very much appreciate confirmation that the Corps has received this letter.
We would be happy to have the Corps substitute this shorter, proof-read 11/19/15 final draft for the longer previous
11/18/15 early draft that may have been FedExed to the Corps last night by mistake.
We would also be delighted to answer any questions that you or other federal officials may have.
Sincerely,
Marcy Benstock
Executive Director
Clean Air Campaign Inc./Open Rivers Project
Tel.: 212-582-2578
</HTML>
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Clean Air Campaign Inc., Open Rivers Project, 307 7th Ave. NY NY 10001, 212/582-2578

November 19, 2015
Dr. Christopher Mallery

Chief, Regulatory Branch Re: Public Notice No. NAN-1998-00290,
U.S. Army Corps of Engineers, NY District Issued 10/5/15, "Pier 54"/Pier 55/Diller
26 Federal Plaza, Room 1937 Island in lower Hudson River off Manhattan

New York, NY 10278-0090

By email
Dear Dr. Mallery,

Clean Air Campaign Inc. and its Open Rivers Project oppose any permit or other
authorization for the "Pier 54"/Pier 55/Diller Island project. We urge the Corps to deny the
authorization that the Hudson River Park Trust (HRPT, a State public authority) has requested for
this totally new project in open, undeveloped waters of the Hudson River under permit No. NAN-
1998-00290.

That permit ("the Big Permit)"--an illegal hybrid between an individual and a general permit
under Sec. 404 of the federal Clean Water Act (CWA) and Sec. 10 of the Rivers and Harbors Act of
1899--was issued to HRPT on 5/31/2000 (more than 15 years ago) for work throughout a vast,
environmentally critical 490-acre habitat in the Hudson River that includes (but is far larger than) the
site of the Pier 55 project. That Big Permit should be revoked.

l. The world has changed since the Big Permit was issued. The nearshore waters of
the lower Hudson River off Manhattan (“the River" below) has been designated a #1 (highest risk)
hurricane evacuation zone. Superstorm Sandy gave the Corps ample new evidence of the folly of
siting HRPT's subsidized non-water-dependent projects in the River, where storm and hurricane
damage are inevitable, and may be catastrophic. The terrorist attacks of 9/11 provided new evidence
of the need to keep such navigable public waterways as the lower Hudson open for navigation and
evacuation. And declining stocks of some of the valuable Atlantic Coast fisheries that depend on the
River habitat provided urgent new reasons to preserve the physical integrity of the prime,
productive, irreplaceable aquatic habitat in the River's nearshore waters.

1. Even if the Big Permit were not illegal--which it is--it would be impermissable to
use it to authorize Pier 55/Diller Island.

The Corps' deeply flawed full 10-page Oct. 5, 2015 Public Notice (PN) says the Corps will
consider comments "to determine whether to authorize [Pier 55/Diller Island] under the existing
[5/31/2000 Big] permit." Among the many reasons why using the old Big Permit to authorize Pier
55/Diller Island would be completely unacceptable: that Big Permit No. 1998-00290 (NAN-1998-
00290) stated clearly on p. 3 that "All construction or work on" Pier 54 **shall take place within the
footprint of the existing pier**--that is, old Pier 54. (Emphasis added.) The new Pier 55 project is
not a replacement for the old Pier 54 (as the 10/5/15 Corps PN misleadingly claimed). Nor would it
be built in the footprint of old Pier 54, as was required under the terms of Permit No. 1998-00290
(now called NAN-1998-00290).

Clean Air Campaign (CAC) does not mean to imply that building non-water-dependent



performance space venues within the footprint of old Pier 54 in the River would be a better
alternative than Pier 55. Both in-water locations for such misplaced non-water-dependent ventures
are illegal and unacceptable.

I1l.  The Diller Island amphitheater and performance space venture is designed to
accomodate 5,000 people at an island offshore. Two narrow gangways would connect this
offshore island to the upland. Its in-water location would create unacceptable risks.

The terrorist attacks that killed or injured over a hundred people at the Bataclan concert hall
in Paris on 11/13/15 targeted a sold-out rock concert for 1,000 people. The Pier 55 amphitheater and
performance space venture would be designed to accomodate five times as many people at the worst
possible location--not only in a #1 (highest risk) hurricane evacuation zone in the River, in a part of
the estuary where powerful winds, tides and currents go in every direction, but on an island in those
waters connected to the upland by two narrow gangways. Rushing seriously wounded victims to
hospitals in time to treat them saved lives in Paris. Diller Island would be very hard to evacuate
quickly. Places where large numbers of people congregate for concerts and other performances are
favored terrorist targets.

The risks from siting Diller Island (and other proposed non-water-dependent HRPT projects)
in the River don't stop there. Some of the same language New York Governor Andrew Cuomo used
in his 11/12/15 letter to the U.S. Maritime Administration disapproving a different offshore project
(Port Ambrose) would also be applicable to the River. This location "presents inherent risks to
security and commercial navigation,” Gov. Cuomo wrote, and creates unacceptable risks from
"increasingly extreme weather and the devastating effects it can cause.”

Approving the Pier 55 amphitheater and performance space venture out in the River would
create unacceptable risks to public safety that are completely unnecessary, since they can be avoided
if the Corps denies the requested authorization.

IV.  Neither the Pier 55/Diller Island project nor the overall so-called ""Hudson
River Park™ (HRP) project referred to in the 10/5/15 PN is a park (as the PN misleadingly
calls them). Both are primarily real estate ventures proposed for an invaluable 490-acre
marine and estuarine habitat in a navigable public waterway.

The overall segmented, piecemealed project in 490 acres of the River that HRPT is planning,
assembling, subsidizing, building, preparing for development, doing deals for, conferring tax and
other subsidies on, and leasing out might more honestly be called a "mixed use offshore in-water
real estate assemblage, site preparation, and development venture." The only terms the Corps should
never use to describe the portion of the HRPT project in the River (including Pier 55/Diller Island) if
the Corps wishes to invite relevant information from agencies, officials and the public are "Hudson
River Park,” "Hudson River State Park," or "the park."

The term "Hudson River park" or "the park™ is defined in Sec. 3(e) of the NY State Hudson
River Park Act of 1998 (HRP Act) to refer solely to a set of project area boundaries, and these
boundaries surround 490 acres of the River between Battery Park City and W. 59th Street extended
out to the U.S. Pierhead Line offshore, plus another 60 acres of green space on the upland along the
River. Pier 55/Diller Island would be built near the middle of the huge 490-acre swath of the River
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governed by the Corps' 5/31/2000 Big Permit.

The 10/5/15 PN misleadingly refers to the portion of the HRP project that spans 490 acres
of the Hudson River as a "State Park.” That term might well lead the general public to confuse this
"park” with the 60-acre greenway on the upland along the River, or even with a park like
Adirondack State Park upstate. The PN doesn't adequately explain that the stretch of the Hudson
River the Corps PN is referring to is a navigable public waterway (i.e. it is water, not dry land); and
that the 490 acres of the River under HRPT's jurisdiction constitute a unique and limited 490-acre
marine and estuarine habitat for more than 100 species--much less disclose that this habitat is
essential for sustaining valuable Atlantic Coast fisheries.

The in-water portion of the overall HRPT project was conceived as a phased development
project, with HRPT serving as a vehicle to take in public and private funds from all possible sources;
to spend that money not just on its own operations and outside legal and other consultants, but on
building and rebuilding real estate development sites up and down the River; to confer real estate
tax exemptions and other direct and indirect public subsidies on private entities in perpetuity; and to
make deals with potential lessees and sub-lessees (whose principals and financial partners are
increasingly wealthy, high-profile, politically connected insiders).

The Corps' 5/31/2000 Big Permit authorized hundreds of in-water and over-water project
elements in what the Big Permit called Segments 3, 4, 5, 6 and 7 of the River--from more than 37
new and rebuilt piers to so-called historic vessels like the Intrepid. One of the many things that
made this Big Permit illegal was that the ever-expanding "development plane™ that HRPT was
assembling over more and more acreage in the River was almost entirely being put together for non-
water-dependent uses (that is, uses that don't need to be sited in the water).

The so-called Hudson River Park Trust (HRPT) is of course not a "trust" either, but a
secretive, lavishly funded State public authority, with vast, unaccountable powers to subsidize site
creation and development in the River. The genuine park on the upland at the River's edge is now
virtually completed, with walkways and green open space next to a north-south bikeway.
Unfortunately, HRPT has also built or rebuilt roughly 17 piers in the waters of the River itself over
the last 15 years--a huge number of non-essential construction projects in a critical, unique and
limited habitat area. That's in addition to the many other piecemealed fills and other structures the
Corps has improperly authorized for HRPT and HRPT's lessees and other private and public partners
over the same 15 years.

V. Besides not being a ""park," the portion of HRPT's overall project in 490 acres
of priceless Hudson River waters is a single and complete project (an in-water site creation, site
preparation and real estate development project). The Corps must not consider the current Pier
55/Diller Island proposal in isolation. The new Pier 55 would be very close to Pier 57, for example,
where HRPT is seeking the power to make a deal for a 99-year lease in order to facilitate non-water-
dependent office space and other uses.

If the Corps keeps authorizing more and more work in and over the River, CAC and other
groups believe that HRPT's numerous development sites in the River (project elements in HRPT's
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overall project) will increasingly be connected, since real estate seeks "critical mass." The Corps
must consider all the piecemealed fills and other structures, works and activities that HRPT and its
lessees have previously placed in or over the River or may seek approvals for now or in the future
together, including their cumulative impacts.

VI.  The stated "Activity" and 'Location™ on the Corps’ PN are false and
misleading. Pier 55 is a totally new project in and over the River's open undeveloped waters,
not a "'replacement of...Piers 54."

The 10/5/15 PN claims that the "Activity:" is "Replacement of previously-authorized Piers
[sic] 54, not-in-place, in a new configuration,” and gives its "Location:" as “the foot of West 12th
Street.”" The squib on the Corps website (and p. 4 of the full 10-page PN) add the phrase "between
the locations of Pier 54 and Pier 56 in the Hudson River."

The totally new Pier 55 project in and over the open undeveloped waters of the Hudson
River which the Corps is proposing to use the old Big Permit to authorize is not at the foot of W.
12th St., but in the nearshore waters at the foot of W. 13th St. It is the old Pier 54, not the new Pier
55, which is in the River at the foot of W. 12th St. Attorneys for the applicant, HRPT, are simply
calling the completely new Pier 55 project "Pier 54" or a "replacement™ in order to make an end-run
around legal requirements.

The new Pier 55 project is often referred to as "Diller Island" because the approximately 2.7-
acre main new structure offshore would be linked to the upland by gangways (called "accessway" or
"access ramp"” on unnumbered pages 7 and 8 of the 10-p. full PN), and would have additional
structures underneath it and/or alongside it.

The project currently proposed for Corps authorization would also have a "support barge"
mooring platform connected to it (PN pp. 4 and 7), allegedly for a "support barge” for "possible
seasonal mooring.” But a number of other "seasonal” structures initially authorized by the Corps
have subsequently been given permanent status. Similarly, this platform and vessel are depicted in
the PN as relatively small. But if the Corps authorizes the "Pier 54"/Pier55/Diller Island project
under the terms of the 5/31/2000 Big Permit and its associated Programmatic Agreement (see PN p.
2), then who knows how many vast "historic vessels™ might be permanently lodged in the River
bottom next to Pier 55, the way the huge mothballed World War 11 aircraft carrier now billed as the
Intrepid Sea-Air-Space Museum was.

The PN states that both Pier 54's and Pier 56's pile fields would remain in place, "except for
the removal of approximately 25 pilings” from these two pile fields. "The remainder of the
approximately six hundred (600) existing pilings would be retained.” The PN describes a dizzying
array of "approximate™ numbers of new pilings of various types and dimensions to be added to the
River to support the new Pier 55 and its accessways, barge mooring platform, protective fender
clusters etc. (according to PN pp. 4-5 and 7-8). These new pilings would be in addition to the
""approximately...600 existing pilings' that would remain in the River at Piers 54 and 56. That
adds up to a very large number of pilings in a limited stretch of the River, just south of Pier 57,
where even more pilings can be expected to be added to the River if the Corps allows the latest
changes in non-water-dependent uses at Pier 57 to go forward as well.



The amphitheater and other performance venues, public restrooms and other fills/structures
proposed for Diller Island would have to have sound stages and other heavy equipment trucked in
for many performances. Those performances would be designed to attract up to 5,000 people out in
the River offshore (some of whom might be conveyed to performances by some kind of vehicle).
Thus the new pilings for a Pier 55/Diller Island venture would have to support heavier loads than the
old pilings that were left in the River at old Pier 54 and ghost Pier 56 did.

The HRPT/Diller team apparently claimed to the Corps that something like 535 supporting
pilings of varying dimensions and types would be sufficient for this purpose. The confusing
numbers on pp. 4-5 of the PN don't quite add up. But many hundreds of concrete piles either 2 feet
or 3 feet in diameter would be driven into the riverbed and filled with concrete. At least 128 "12-
inch-diameter timber piles" and 24 "hollow 16-inch-diameter steel pipe piles” would be driven into
the riverbed in addition to the thick pilings filled with concrete.

The environmentally critical 490-acre River habitat where this end-run around Corps
permitting requirements is being attempted consists in part of more than 37 old, new and ghost
"piers" which HRPT would like to have rebuilt for non-water-dependent uses, and other fills and
"floating" and other structures that misuse the River. But the extraordinary national value of this
prime marine and estuarine habitat for Atlantic Coast fisheries stems from the fact that much of this
habitat still consists of water. The open undeveloped waters between the hundreds of large and
small components of HRPT's overall piecemealed River real estate venture in this 490-acre habitat
are priceless treasures. And even the water beneath the older piers provides habitat that can be used
for fish migration and even benthic feeding and resting.

If the Corps allows this egregious example of a totally new Pier 55 project to proceed at one
of the treasured open water locations between old Piers 54 and 56, the Corps will be establishing a
precedent for filling all of the open waters that remain in the irreplaceable 490-acre stretch of
the River governed by the old Big Permit with habitat-destroying, view-blocking, high-risk,
misplaced fills and structures.

VII. The federal Clean Water Act (CWA) and the regulatory framework that
governs Corps authorizations for construction in and over the water are improperly described
in the 10/5/15 PN, and in some Corps authorizations. The Corps is required to deny Sec. 404
CWA permits and other authorizations for projects like Pier 55/Diller Island when there are
practicable upland alternatives, and/or when a project may have significant adverse aquatic
impacts.

Buried on p. 2 of the PN is the phrase "Reviews of activities pursuant to Section 404 of the
Clean Water Act will include application of the guidelines promulgated by the Administrator, U.S.
Environmental Protection Agency, under authority of Section 404(b) of the Clean Water Act...." In
fact these 404(b)(1) Guidelines--regulations with the force of law--are not allowed to be lumped in
with a jumble of other "public interest” factors (including those listed on p. 1 of the PN) when the
Corps makes its decisions.

The Corps is required to adhere to two separate and independent standards under the
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404(b)(1) regulations when deciding whether or not a permit or other authorization must be denied.
Under the 404(b)(1) regulations, the Corps must deny the authorization if there are practicable
alternatives to a proposed project "which would have less adverse impact on the aquatic ecosystem™
(called the "practicable alternatives test,”), and/or if the project(s) might have significant adverse
individual or cumulative effects on aquatic resources. The Corps cannot legally just jump over
these hurdles and arbitrarily approve whatever applicants like HRPT or HRPT's lessees would like
to do in the River on the basis that it would "not be contrary to the general public interest.”

A The practicable alternatives test.

There are a tremendous number of "practicable alternatives” to the Pier 55/Diller Island
amphitheater and performance space venture at higher, dryer, safer upland locations, both nearby
and in all five boroughs of New York City. A quick internet search brings up many hundreds of
existing venues where billionaire entertainment mogul Barry Diller might book his shows. There
are also many underutilized upland locations where any of the many entities controlled by Mr. Diller
could build a totally new performance venue, or rehabilitate an old one (a shuttered movie theater,
armory, church or other upland building, for example) if Mr. Diller or his partners wanted to do so.
Some of these underutilized upland locations are even right across the West Side highway from the
River. Others are closer to existing subways. The alternative of just not building the project at all is
also practicable in this case.

B. The significant adverse aquatic impacts test.

Besides requiring denial of Sec. 404 CWA authorizations when there are practicable
alternatives to a project that are less likely to harm aquatic resources, the 404(b)(1) regulations
require that authorizations be denied if a project might cause or contribute to significant adverse
individual or cumulative effects on aquatic life or "aquatic ecosystem diversity, productivity and
stability...[including] loss of fish and wildlife habitat...." That is clearly the case with both the Pier
55/Diller Island project and HRPT's overall phased development project in 490 acres of the River.

The PN does not clearly disclose the fact that the actual Pier 55 amphitheater and
performance space project would result in a net increase in both the pilings, fills and structures,
and in water coverage and shading in and over the River, beyond what was there before. And
this net increase would be bound to have significant cumulative adverse habitat and fisheries
impacts, not only throughout the entire 490-acre habitat governed by the 5/31/2000 Big Permit the
Corps issued to HRPT more than 15 years ago, but wherever migratory fish and wildlife species
that depend on the River habitat travel--namely, off the shores of Long Island, New Jersey,
Connecticut and Cape Cod, and far beyond.

Q) Significant adverse impacts from the Pier 55/Diller Island’'s forests of new
pilings would increase.

The claims in the 10/5/15 PN that the supporting piles or pile fields at Piers 54, 55 and
56 constitute "*fishery habitat enhancement™ or **fishery habitat™ are false and misleading. It
is the water in the Hudson River and the living resources in it that constitute the fishery habitat--not
the ever-multiplying thickets of old and new pilings that HRPT and its partners propose to leave or
drive into the River.



The PN's statement on pp. 4-5 that "the flowable concrete to be placed inside [139
driven...hollow pipe piles] below the plane of Spring High Water...will be confined within the pipe
piles and would not result in adverse impacts to Hudson River water quality or aquatic biota" is
disingenuous. It could mislead a casual reader into assuming that the piling structures
themselves (not just the concrete within them) would not **result in adverse impacts.*

In fact, each of the new pilings would permanently eliminate habitat throughout the water
column within which it would stand. These pilings would effectively replace portions of the river
bottom with dry land, eliminating benthic food sources. They would increase the rate at which
sediment accumulates (which can ultimately eliminate a prime open water habitat entirely, turning it
into a development fill to support misplaced real estate development projects). These new pilings
would impair the flow and circulation of waters and adversely alter or eliminate aquatic functions.
Such pilings can also block fish migration, and more. The two-foot- and three-foot-thick new
concrete pilings plus additional pilings required to support the heavy loads expected at Pier 55 if the
Corps approves it would exacerbate all these adverse habitat impacts--not only within the Pier 54
through Pier 62 "development node," but beyond it.

In short, the total number and dimensions of habitat-threatening pilings and
obstructions to fish migration in the vicinity of Piers 54, 55 and 56 would be likely to increase
adverse aquatic impacts significantly.

2 Significant adverse impacts from Pier 55/Diller Island's increased water
coverage and shading would also increase. Increased water coverage and shading interfere with
photosynthesis. ~ While the illegal Big Permit did allow for "modifications” under some
circumstances, federal agencies were only induced to drop their objections to the Big Permit after
HRPT and their partners claimed there would be a net reduction in water coverage and shading over
the entire 490 acres of the River--that is, in what the Corps' Big Permit referred to as "Segments 3,
4,5, 6 and 7" of the whole 490 acres of the River, not just in Segment 5 (where Pier 55/Diller Island
would be built).

HRPT and their attorneys have been playing a numbers game with federal and state agencies
for decades, adding and subtracting acreage in ways that confuse and mislead. But that claim of a
net reduction in water coverage and shading throughout this critical 490-acre habitat proved to be
false long ago, even before HRPT proposed adding another 2.7-acre Pier 55/Diller Island project to
the overall total.

The Corps' 5/31/2000 Big Permit stated that the deck on existing pier 54 measured
approximately 490 feet by 60 feet" at that time (less than 1 acre of water covered), and now that
HRPT has removed Pier 54's deck entirely, even more beneficial sunlight can reach the habitat (and
promote photosynthesis) in the River at Pier 54 than it did before. Ghost Pier 56 had already had its
deck removed before HRPT began trying to increase water coverage and shading over the River
(while pretending to do the opposite).

Despite the misleading implications on pp. 1 and 4 of the 10/5/15 PN that HRPT is
cutting back rather than doing more work in and over the River, it is clear that the Pier
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55/Diller Island project would increase water coverage and shading significantly.

(3) Like the pilings discussed above, the barge(s) and other in-water structures would
have the effect of fill, altering or eliminating aquatic functions.

4 The 490-acre stretch of the Hudson River estuary under HRPT's jurisdiction is
a prime, productive habitat of extraordinary national importance. Over 100 species of living
marine resources use this aquatic habitat, including but not limited to endangered sturgeon species,
shad, striped bass, sea bass, bluefish, summer and winter flounder, weakfish, perch, mackerel,
menhaden and other herring, anchovy, cunner (tautog), scup (porgy), hake, eel, and such crustaceans
as blue crabs. Sea turtles (including endangered Kemps ridley, Green and Loggerhead turtles and
vulnerable Leatherbacks); marine mammals (including harbor porpoises and harbor seals) and
seabirds also frequent these waters. They are part of the astonishingly complex food webs and
ecosystems which the federal Clean Water Act was designed to protect.

Once second only to the Chesapeake system for sustaining valuable fisheries from Canada to
the Carolinas up and down the Atlantic Coast, the Hudson River system may now be at least as
important a contributor to dozens of fisheries of great commercial and recreational value in the
Hudson River and along the East Coast. Some of the migratory species sustained by the nearshore
open water (i.e. non-wetland) habitat in the River have been shown in federal litigation and in many
publicly funded studies to be unlikely to survive if their essential habitat is filled in with columnular
pilings to support development sites like Pier 55/Diller Island; or if their migration routes are
obstructed; or if their habitats are altered or eliminated in other ways for projects that don't belong in
the water and do not need to be there.

Nearshore open water (i.e. non-wetland) habitats are especially important because they
are generally the most productive. Nearshore open water habitats in the lower Hudson have been
found to be far more productive than the swift, cold channel in the center of the River between New
York and New Jersey. A huge 200-pound mature sturgeon may be strong enough to travel down the
center of the River, but many different species of smaller, more fragile fish (not to mention younger
endangered sturgeon) are found closer to the shore. (It is important to note that much of the
irreplaceable nearshore open water habitat that is threatened by HRPT's planned upcoming buildout
is still open water today.)

The species that use a particular aquatic habitat are there because that habitat provides them
with things they need--water, to start with, and enough room for fish to swim in; and whatever
food, dissolved oxygen, water temperature, salinity, currents or other habitat features fish or other
living marine resources need at a particular stage of their life cycle. Migratory species like striped
bass also need to find what they need at a particular stage of their life cycles at particular locations
along their migratory paths. Eliminating open water habitat along such a migratory path can destroy
a species. So can altering the habitat features they need.

The stripers. One of the best illustrations of the way the aquatic resources in the River
function came out in the course of several Westway trials before U.S. District Judge Thomas Griesa.
Fragile young striped bass spawned on the New York side of the Hudson River north of
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Poughkeepsie swim down the river to a very limited nearshore nursery habitat off of Manhattan's
West Side. Fragile young-of-the-year and yearlings spend the first two winters of their lives in this
nursery habitat in overwhelming numbers. This is a critical stage in their life cycle when young
stripers are so fragile that up to 99% of them may die.

While some of the survivors remain in the Hudson River, most migrate up and down the
Atlantic coast from Canada to the Carolinas. They grow big and strong, and rid themselves of
PCB's. Many are caught by commercial and recreational anglers, who prize them. The females
swim back to the Hudson north of Poughkeepsie to spawn again after they reach maturity. This
astonishing natural cycle has almost certainly been going on for millions of years. It can sustain
itself and renew itself forever--if (and only if) man leaves the open water habitat that now exists in
the lower Hudson's nearshore waters alone.

If, on the other hand, those stripers find that their essential nursery habitat in the lower
Hudson's nearshore waters has been eliminated, then the number of stripers that survive their first
two winters may be so decimated that the entire striped bass fishery from Canada to the Carolinas is
placed at risk. [If Pier 55/Diller Island fills in even more of this limited open-water nursery habitat
with a forest of new pilings, it will eliminate more and more of the water column, create barriers to
fish migration, and block light in and over these waters. Then the millions and millions of fragile
young stripers that are used to converging on this limited habitat every winter won't even be able to
wedge themselves in, much less get the food and whatever else they need to find in this particular
habitat in order to survive.

As detailed in Judge Griesa's superb decisions in Sierra Club, Clean Air Campaign, Friends
of the Earth et al. v. U.S. Army Corps of Engineers et al., consultants falsely claimed that "the fish
would go elsewhere" if the Westway habitat were destroyed. But federal experts analyzed the data
objectively and showed that that claim just wasn't true. Preserving the limited and unique habitat
where juvenile striped bass had been found in overwhelming numbers in reliable sampling studies
was the only way to insure the survival of striped bass all along the East Coast.

The full buildout of even just the project HRPT is already trying to complete in the River--
the one described in HRPT's current General Project Plan (GPP)--would have devastating impacts
on East Coast fisheries. If the Corps allows HRPT and its lessees to keep modifying the old Big
Permit in ways that keep increasing habitat-destroying intrusions into the River and water coverage
and shading above it even more than HRPT's GPP called for, then the devastation will be even
greater.

VIII. Besides not complying with the 404(b)(1) Guidelines, Corps approval of either
the Pier 55/Diller Island project or most of the other non-water-dependent projects HRPT and
its partners are trying to site or modify in the River would be contrary to the public interest.

The Corps PN omits some of the best language in 33 CFR Sec. 320.4 describing the Corps'
public interest test: "(2) The [Corps will consider]...(i) The relative extent of the public and private
need for the proposed structure or work: (ii) Where there are unresolved conflicts as to resource use,
the practicability of using reasonable alternative locations and methods to accomplish the objective

9



of the proposed structure or work...."

There is no need for yet another performance space in New York City, much less one that
would be subsidized with at least $36 million of taxpayers' money, and probably far, far more. As
for the "unresolved conflicts as to resource use,” such resources include not only the River habitat
and its living resources, but public funds as well. HRPT has misspent roughly half a billion dollars
already, including disaster recovery funds, in order to keep rebuilding sites in the disaster-prone
location in the River. Such public resources could be reallocated to essential public purposes--such
as the more than 5,000 upland parks, many in "underserved areas" and starved for public funding--if
the Corps denies the requested authorization.

As to some of the other public interest factors listed on page 1 of the 10/5/15 PN:
* "Aesthetics™: views of open water are treasured by harried New Yorkers who use the
genuine park or bikeway along the River, or live or work in buildings as far east as Fifth Avenue that
have open river views. The same Corps action that's needed to preserve the physical integrity of the
habitat in the River would also preserve invaluable river views.

* "Navigation™: The River is a navigable public waterway used in Interstate and foreign
commerce. The Pier 55/Diller Island project would create obstructions to navigation.

* "Safety" and "flood hazards™: as discussed in part above, authorizing more sites for non-
water-dependent uses out in the River would be a ruinous disaster prevention and public safety
protection policy.

HRPT and its contractors sometimes argue that they will build projects like Pier 55/Diller
Island extra-tall to minimize flooding. But apart from the extra cost of elevating such misplaced
new projects, areas can also be devastated by the gale-force winds and driving rains and hailstorms
that can accompany storms and hurricanes. That is, not just water that rises up, but precipitation that
comes down from the sky can jeopardize public safety if more is built in the River. To avoid
devastation that goes well beyond flooding, there's no substitute for siting new development on the
upland, in more appropriate places than in the River.

* Fish and wildlife values, and the needs and welfare of the people (including protein):
We have subsistence fishers in the NY-NJ region. Fish are the single most important source of
affordable protein for undernourished populations throughout the world, and habitat loss and
destruction is the single most important cause of declining fisheries (even more important than
overfishing). Sustaining wild fish production by protecting and preserving fisheries habitats like the
one in the River will become even more important than it is already as food prices rise and income
inequality keeps increasing.

In short, turning the River into real estate makes no sense at all.

IX.  Request for a public hearing and the public availability of HRPT's application
and other information. Unless the Corps denies the authorization for Pier 55/Diller Island, CAC
requests that the Corps (not the applicant or its partners) hold a public hearing, after relevant
documents have been made available to the general public for at least 30 days after public notices of

10



the hearing have been not only issued but received. Such documents should include the full
application that HRPT has submitted to the Corps, which we've heard is 496 pages long. All
relevant material should be made easily accessible for public review well in advance of the hearing.

X. If any Environmental Impact Statement (EIS) process is carried out before the Corps
makes upcoming decisions, it must be an honest, objective, unbiased, full federal (not State)
NEPA EIS process conducted independently by the Corps--not by the regulated entity
(HRPT) or HRPT's legal, environmental or other consultants.

In Clean Air Campaign's judgment, the Corps has more than enough information already to
stop all non-essential building for non-water-dependent purposes in the River now. But if such
construction isn't stopped, then a federal EIS is essential before more projects as ill-conceived and
reckless as Pier 55/Diller Island are approved. HRPT's 1998 State EIS was wholly insufficient to
meet federal standards under NEPA (the National Environmental Policy Act).

XI.  Congress determined that keeping everything possible out of the water (instead of
putting more and more into it) should be a fundamental Clean Water Act (CWA) goal when this
great bedrock environmental law was enacted in 1972. Congress did this in part to protect the
national interest in sustaining fisheries. Without aquatic habitats there can be no fisheries.

XIl.  Conclusion. The lower Hudson River habitat is rich, productive, and irreplaceable,
and both that habitat and its living marine resources are miraculous gifts of nature. We ask the
Corps to end the cavalier destruction of the irreplaceable resources in that habitat and preserve the
River as an open, free-flowing river instead. We would appreciate a response confirming that you
have received this letter, and request that you keep us informed of what actions the Corps plans to
take.

Sincerely,

Marcy Benstock

Executive Director

Clean Air Campaign Inc./Open Rivers Project

cc: Judith Enck, Regional Administrator, U.S. EPA

U.S. Fish & Wildlife Service
National Marine Fisheries Service
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Montella, Daniel

From: Nyman, Robert

Sent: Friday, November 20, 2015 3:26 PM
To: Montella, Daniel

Subject: FW: sign in sheet and map

Interesting article. Area out to the end of pier 44 was landfill in the 1800s.

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809

From: Doyle, Noreen [mailto:ndoyle@hrpt.ny.gov]

Sent: Friday, November 20, 2015 3:11 PM

To: Nyman, Robert <Nyman.Robert@epa.gov>

Cc: Balla, Richard <Balla.Richard@epa.gov>; Creamer, Thomas NANO2 <Thomas.Creamer@usace.army.mil>
Subject: RE: sign in sheet and map

Thanks to you all for making the time to meet with us today.

| will look through our files for additional information, but just to get something to you quickly, | am including this link
to a brief article that Curbed published earlier this
year: http://ny.curbed.com/archives/2015/04/15/the life and death of new yorks shortest avenue.php.

Best,

Noreen

79



Montella, Daniel

From:

Sent:

To:

Cc:

Subject:
Attachments:

Joan:

Balla, Richard

Friday, November 20, 2015 5:11 PM

Matthews, Joan

Gratz, Jeff; Nyman, Robert; Montella, Daniel

Joan: attached is the revised Pier 55 comment letter that includes you edits.
pier 55 draft comments nov 20 5pm.docx

attached is the revised Pier 55 comment letter that includes you edits.

If you can share it with Judith today, GREAT.

Thanks to Bob for his work on this and to Dan for his guidance.

-rick

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov
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Christopher S. Mallery, Acting Chief DRAFT
Regulatory Branch

U.S. Army Corps of Engineers

New York District

Jacob K. Javits Federal Building

New York, NY 10278-0090

Dear Dr. Mallery:

This letter is in further regard to Public Notice NAN-1998-00290 regarding the request from the
Hudson River Park Trust (Trust) to replace Pier 54 with a new structure in a new location. Our
previous letter, dated November 4, 2015, is a 404(q) 3(a) letter in which we stated that the
proposed project may result in unacceptable impacts to an aquatic resource of national
importance. We are aware that the February 2015 Joint Application (Pier 54 and Pier 54 Pile
Field Request for Modification of U.S. Army Corps of Engineers (USACE) Permit 1998-00299)
submitted by the Trust contains additional information and we based our review in part on that
information. Based on further review of this material, the U.S. Environmental Protection Agency
(EPA) withdraws those concerns. However, in the interest of providing an improved level of
protection for the Hudson River, EPA requests that USACE address the comments below.

The location, size and configuration of the pier as now proposed was not in the original permit.
The proposed new configuration of Pier 54 covers 2.7 acres, or 0.8 acres more than the original
footprint of 1.9 acres. It is proposed to be built just north of the original Pier 54 footprint within
Segment 5 as a raised square, rather than the prior low linear pier. The Public Notice states that
some features within Segment 5 of the Park will not be constructed and others have changed, due
to improved construction techniques, engineering or design requirements. The additional 0.8
acres of coverage should be offset by reducing the amount of coverage of other features in this
segment. EPA requests that the permit modification, should it be issued, document this offset,
and include an updated table of allowable coverage calculations for this segment similar to Sheet
29 in the February 2015 Joint Application.

Planning for resilience to climate change is key in vulnerable coastal areas such as New York
City. The planned raising of the vast majority of the pier above the 100 year flood plain and the
flood proofing of the few remaining areas is intended to reduce damage from storm surge and
rising sea levels. However, more frequent and possibly less intense storms, such as nor’easters,
also pose the threat of damage from high winds and waves. EPA has an interest in managing
marine debris and requests that the applicant establish, implement and periodically review and
update a plan to manage storm wind damage to objects on the pier and to prevent debris from
being blown into the water.

Management of stormwater on the pier is critical to maintaining water quality surrounding the
pier. The use of compost for maintaining soil fertility and the non-use of pesticides are
appropriate. However, the plan for the pier does include significant plantings and landscaping.
Given the sensitivity of the surrounding Hudson River to excess nutrients, the property manager
should be directed to amend soils and maintain plantings consistent with a nutrient management



plan developed and updated periodically to attain or approach zero discharge of nutrients to the
River.

The project’s post-construction plans should include operation and maintenance training for staff
who will be operating and maintaining the stormwater Best Management Practices (BMPs) in the
project and ensure that there is a schedule for the operation and maintenance of the BMPs at the
site.

Shading is an issue of concern for fish habitat when placing structures in water. Raising the pier
and the inclusion of gaps or breaks in the decking are design elements of the proposal that are
intended to increase the amount of solar exposure below the pier. The applicant should also
consider further reduction of shading through the use of grates or transparent materials in
appropriate locations.

Finally, since the project location is within a non-attainment area for ozone and a maintenance
area for PM2.5, USACE should make a general conformity determination. A general conformity
applicability analysis considering all direct and indirect sources of emissions should be
conducted in accordance with 40 CFR 93.153. Should the emissions of any pollutant or precursor
exceed its applicable de minimis level (40 CFR 93.153(b)), a full conformity determination
would be required for that pollutant or precursor.

If you have any further questions, please contact Robert Nyman, Regional Coastal Project
Manager, at 212-637-3809 or via email at nyman.robert@epa.gov.

Sincerely,

Richard P. Balla, Chief
Watershed Management Branch


mailto:nyman.robert@epa.gov

Montella, Daniel

From: Gratz, Jeff

Sent: Monday, November 23, 2015 12:58 PM

To: Nyman, Robert; Balla, Richard; Montella, Daniel
Subject: FW: Pier 54 Comment Letter

Attachments: USACE Final Comment Letter (00233452x9CCC2).pdf
Fyi - Jeff

From: Martin, John

Sent: Monday, November 23, 2015 12:56 PM

To: Gratz, Jeff <Gratz.Jeff@epa.gov>; Feinmark, Phyllis <Feinmark.Phyllis@epa.gov>; Bowser, Andre <Bowser.Andre@epa.gov>;
Mears, Mary <Mears.Mary@epa.gov>; Kluesner, Dave <kluesner.dave@epa.gov>

Subject: FW: Pier 54 Comment Letter

FYI.

John Martin

Press Officer

U.S. Environmental Protection Agency
290 Broadway, New York, NY 10007
martin.johnj@epa.gov

Desk: 212-637-3662

Cell: 646-256-6710

EPA's Region 2 Covers N.J., N.Y., P.R., the U.S.V.l. and Eight Federally Recognized Indian Nations
Visit Us: epa.gov/region2

Twitter: twitter.com/eparegion2

Facebook: facebook.com/eparegion2

Greening the Apple Blog: blog.epa.gov/greeningtheapple

From: Doug Lieb [mailto:dlieb@ecbalaw.com]
Sent: Monday, November 23, 2015 12:53 PM
To: Martin, John

Subject: RE: Pier 54 Comment Letter

John,

For your information, | attach the comments submitted to the Army Corps of Engineers by our clients: the City Club of New York,
Robert Buchanan, and Tom Fox. In light of the comments in EPA’s letter, pages 4-7 on water dependent uses under the Clean
Water Act may be of interest.

Thank you,
Doug

Doug Lieb

Associate*

Emery Celli Brinckerhoff & Abady LLP
600 Fifth Avenue, 10t Floor

New York, NY 10020

Phone: 212.763.5000

Fax: 212.763.5001
dlieb@ecbalaw.com
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www.ecbalaw.com
* Admitted only in California; pending admission in New York

This electronic message transmission contains information from the law firm of Emery Celli Brinckerhoff & Abady LLP which may be confidential or privileged. The information is
intended to be for the use of the individual or entity named above. If you are not the intended recipient, be aware that any disclosure, copying, distribution, or use of the
contents of this information is prohibited. If you have received this electronic transmission in error, please notify us by telephone at (212.763.5000) or electronic mail

(dlieb@ecbalaw.com) immediately.

From: Martin, John [mailto:Martin.JohnJ@epa.gov]
Sent: Monday, November 23, 2015 10:12 AM

To: Doug Lieb

Subject: Pier 54 Comment Letter

Hello Doug,
You contacted my colleague Larissa Romanowski last week regarding Pier 54. Here is the EPA’s comment letter.

Thank you,
John

John Martin

Press Officer

U.S. Environmental Protection Agency
290 Broadway, New York, NY 10007
martin.johnj@epa.gov

Desk: 212-637-3662

Cell: 646-256-6710

EPA's Region 2 Covers N.J., N.Y., P.R., the U.S.V.l. and Eight Federally Recognized Indian Nations
Visit Us: epa.gov/region2

Twitter: twitter.com/eparegion2

Facebook: facebook.com/eparegion2

Greening the Apple Blog: blog.epa.gov/greeningtheapple
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H
BN THE CITY CLUB
I.OF NEW YORK

November 19, 2015

U.S. Army Corps of Engineers
New York District

Jacob K. Javits Federal Building
New York, NY 10278-0090
Attn: Regulatory Branch

Re:  The City Club of New York, Inc., Robert Buchanan, and
Tom Fox Comments on the Hudson River Park Trust’s
Application for Modification of Permit NAN-1998-00290

| write on behalf of The City Club of New York, Inc. (“City
Club”) and Robert Buchanan and Tom Fox, who are City Club
members and are independently interested in the project addressed in
this letter. We request that the U.S. Army Corps of Engineers, New
York District (“USACE”) deny the application of the Hudson River
Park Trust (“HRPT”) to modify Permit NAN-1998-00290 (the
“Permit”).

City Club is a member-supported non-profit organization
dedicated to promoting thoughtful urban land-use policy that
responds to the needs of all New Yorkers, including issues directly
related to the environment and government practices. Tom Fox had
an instrumental role in creating the Hudson River Park (the “Park”)
and continues to play a crucial role in advocating for its responsible
development, especially with regard to historic landmarks located in
the Park. Robert Buchanan is an avid boater and environmentalist
who teaches journalism and environmental studies at the New
School. He uses and enjoys the Park to teach rowing, sailing, and
boatbuilding and uses the area of the Park at issue to oversee his
students’ practice of rowing and sailing techniques.

HRPT seeks USACE authorization to build a new 118,461-square-foot island between
the existing Pier 54 and Pier 56 pile fields (the “Island” or the “Proposed Project”)* in an area of

! Although HRPT asserts that the Proposed Project is a replacement of Pier 54 that will be called Pier 55, the
Proposed Project is more accurately described as an island connected to the shore by two access bridges. See Pier,
Merriam-Webster, http://www.merriam-webster.com/dictionary/pier (defining “pier” as “a structure (as a



the Hudson River designated as an Estuarine Sanctuary.? For the reasons explained below, and
for those explained in our filings in a pending Article 78 action challenging the Proposed Project
in New York Supreme Court,® the requested authorization should not be granted. Pier55, Inc.
(“Pier55”) should be required to submit a new application for a new individual permit or, in the
alternative, HRPT’s request for modification should be denied.

As a threshold matter, granting HRPT’s application in its current form would be contrary
to federal law because:

e HRPT’s request must be processed as an application for a new permit and
subjected to searching environmental scrutiny by USACE;

e HRPT has not clearly demonstrated that there is no practicable alternative to
building the Island;

e HRPT alone is not the proper applicant for authorization to build the Island;
and

e The public notice issued by USACE did not provide adequate notice of
HRPT’s proposal.

If USACE reaches the merits of HRPT’s application, it will find that the Proposed Project
is contrary to the public interest and poses a serious risk of environmental harm.? In evaluating
the Proposed Project, USACE should disregard the findings in the Environmental Assessment
Form (“EAF”) prepared by HRPT. The EAF erroneously compared the Proposed Project to a No
Action condition involving the reconstruction of Pier 54, inadequately analyzed other relevant
factors, and did not comply with state law.®> When USACE compares the Proposed Project to the
correct No Action condition, which is no action at all, USACE will find that the Island would:

e Limit navigability by:
o Foreclosing potential navigational use of the area; and
o Eliminating opportunities for recreational boating;
Have a significant negative impact on essential fish and wildlife habitats;
Fail to properly preserve historic resources;
Have a significant negative impact on visual resources; and
Significantly preclude public access to this portion of the Park based upon
ability to pay.

Finally, USACE should hold a public hearing before any final action on HRPT’s
application.

breakwater) extending into navigable water for use as a landing place or promenade or to protect or form a harbor”);
see also infra Ex. B, at 26.

2 Hudson River Park Act § 8.

® Our Verified Petition and our Memorandum of Law in Support of the Verified Petition filed in the Article 78
action are attached as Exhibits A and B to this letter, respectively. The arguments contained in those filings are
incorporated by reference herein.

* See 33 C.F.R. § 320.4 (general policies for evaluating permit applications).

® See Hudson River Park Trust, Environmental Assessment Form (Feb. 10, 2015), available at
https://www.hudsonriverpark.org/assets/content/general/Pier_54 EA_2015-02-10_low-reswSign.pdf [hereinafter
“EAF”].

NAN-1998-00290 — City Club Comments — 2



l. Granting HRPT’s application in its current form would be contrary to federal law.

As a threshold matter, an agency is obligated to follow federal statutory commands and
the procedures set forth in its own regulations.® HRPT’s application is deficient under applicable
Department of the Army regulations, and USACE cannot grant HRPT’s requested modification.

A HRPT’s request must be processed as an application for a new permit.

HRPT’s request for a modification to the Permit must be processed as an application for a
new permit because it proposes a “significant increase in [the] scope of a permitted activity.”’
The Proposed Project is a new project in a new location, not a reconstruction of Pier 54, and it
should be evaluated on its own merits.

The Permit originally authorized HRPT to “[p]erform construction activities in and over
waters of the United States to facilitate the development of the Hudson River Park,” subject to
various conditions and specifications.® The “activities . . . authorized within Sections 3 through

7 of the project”® included:

Work on Pier 54: Repair a portion of Pier 54 measuring approximately 490 feet
by 60 feet. Replace the remainder of the pier to its full size of approximately 100
feet by 875 feet. All construction or work on this pier shall take place within the
footprint of the existing pier.™

In December 2005, USACE modified the Permit. The modification authorized HRPT to replace
the entirety of Pier 54 with a new 84,292-square-foot platform in the existing footprint, rather
than replace only part of the pier and repair the rest.™*

By any measure, the Proposed Project constitutes a “significant increase in [the] scope”
of this permitted activity.’* The total Island structure, including the access bridges and the
docking station for the actors’ barge, will be 118,461 square feet instead of the previously
permitted 84,292, representing more than a 40 percent increase in overwater coverage.™ Instead
of being flat, it will rise to a height of seven stories. Instead of being a long, narrow structure, it
will be a larger square structure with greater impacts on the covered aquatic resources. Instead

® See, e.g., Bergamo v. CFTC, 192 F.3d 78, 79 (2d Cir. 1999).
"33 C.F.R. §325.7(a). Importantly, this provision requires that a modification request be processed as a new permit
application if it significantly increases the scope of “a” singular proposed activity, not of the entire previously
authorized project as a whole. Id.
2 Department of the Army Permit No. 1998-00290, at 1 (May 31, 2000) [hereinafter “Permit”].

Id.
1d. at 3.
1 etter from Col. Richard J. Polo, Jr., U.S. Army District Engineer, to Laurie Silberfield, Hudson River Park Trust
(Dec. 15, 2005).
233 C.F.R. §325.7(a).
3 Hudson River Park Trust, Joint Application: Pier 54 and Pier 54 Pile Field: Request for Modification of USACE
Permit 1998-00290 and NYSDEC Permit 2-6299-00004/00001, Attachment 1, at 3 (Feb. 2015) [hereinafter
“Application™].

NAN-1998-00290 — City Club Comments — 3



of extending from the bulkhead, it will be “186 feet from shore.”** And it will require driving
hundreds of piles in the space between Piers 54 and 56, where USACE has never previously
authorized HRPT to engage in any construction.” Independently and cumulatively, each of
these modifications is significant.

Accordingly, USACE must process HRPT’s request for a modification as an application
for a new permit. Pursuant to the National Environmental Policy Act (“NEPA”), USACE must
carefully scrutinize the Proposed Project’s environmental impact'’ and must, at a minimum,
prepare its own independent Environmental Assessment and Statement of Findings.

B. HRPT has not clearly demonstrated that there are no practicable alternatives to
building the Island.

The Clean Water Act (“CWA?”) prohibits the discharge of fill material into the navigable
waters of the United States without a permit.*® Section 404 of the CWA authorizes USACE to
issue permits for discharges at specific sites.”> As HRPT acknowledges, the Proposed Project
requires new authorization from USACE under section 404 because it would involve pouring
flowable concrete into hollow piles in the Hudson River.?

In determining whether to issue a permit under section 404, USACE must follow®
guidelines promulgated by the Environmental Protection Agency (“EPA”),% as well as its own
regulations.?* EPA guidelines provide heightened protection for “special aquatic site[s],” which
include “[s]anctuaries and refuges . . . under State and Federal laws . . . to be managed
principally for the preservation and use of fish and wildlife resources.”® Because the segment of
the River in the Park is an Estuarine Sanctuary under state law,® the site of the Proposed Project
is a special aquatic site.

EPA guidelines forbid any discharge if there is a “practicable alternative” that would
have less impact on the aquatic ecosystem without any other significant adverse environmental

4 Madelyn Wils, Waterfront Park Is No Fantasy Island, Crain’s N.Y. Bus., Sept. 7, 2015,
http://www.crainsnewyork.com/article/20150907/OPINION/150909917/waterfront-park-is-no-fantasy-island.

15 See Permit, supra note 8.

16 See Significant, Merriam-Webster, http://www.merriam-webster.com/dictionary/significant (last visited Oct. 26,
2015) (defining significant as “large enough to be noticed or have an effect”).

17 See, e.g., Natural Res. Def. Council, Inc. v. U.S. Army Corps of Engineers, 457 F. Supp. 2d 198, 202 (S.D.N.Y.
2006).

'8 See 33 C.F.R. § 325.2(a)(4), (6); id. pt. 325, app. B.

19 June v. Town of Westfield, 370 F.3d 255, 257 (2d Cir. 2004).

%033 U.S.C. § 1344(b). The existing Permit authorizes the discharge of fill material at various points in the Park for
various purposes, including that “associated with the authorized repairs to . . . part[] of” Pier 54. Permit, supra note
8,at5.

2! See Application, supra note 13, Attachment 1, at 23-24. Because of its size and dense pile placement, the Island
itself also has “the effect of a discharge of fill material,” thereby requiring a section 404 permit even if the project
did not involve pouring concrete into hollow piles. 33 C.F.R. § 323.3(c)(1).

233 U.S.C. § 1344(h).

%% See 40 C.F.R. pt. 230.

% See 33 C.F.R. pt. 323.

40 C.F.R. § 230.40(a).

#® Hudson River Park Act § 8.
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consequences.”’ “An alternative is practicable if it is available and capable of being done after
taking into consideration cost, existing technology, and logistics in light of overall project
purposes.”® In a special aquatic site, all practicable alternatives are presumed to have less
adverse impact on the environment unless “clearly demonstrated otherwise.”®® Furthermore, if
the “activity” associated with a discharge in a special aquatic site “does not require access to or
proximity to siting within the special aquatic site . . . to fulfill its basic purpose (i.e., is not ‘water
dependent’),” practicable alternatives outside the special aquatic site are presumed to exist unless

clearly demonstrated otherwise.*

The *basic purpose” of the Proposed Project does not “require” siting within the
Estuarine Sanctuary and thus is not “water dependent” under EPA regulations.** According to
the work description appended to USACE’s public notice, HRPT has identified the Proposed
Project’s purpose as “to provide a vegetated pier platform with an amphitheater and public
restrooms; and to continue to provide safe public access pier structures within Hudson River
State Park.”*?> The latter of these two statements is plainly not the purpose of the Proposed
Project. There is no need to build anything, let alone the Island at a cost exceeding $100 million,
to “continue” to provide safe, publicly accessible piers in the Park. Many such piers already
exist. Nor can “provid[ing]” a “pier platform” be properly understood as part of the Island’s
basic purpose. It is tautological to assert that the purpose of building a pier is to create a pier
platform. Moreover, because the Island would not be used as a working pier, there is no
functional difference between this particular “pier platform” and any other parcel of naturally
existing or artificially created land. The “pier platform” is simply a blank slate—a means to
achieve whatever purposes HRPT intends to occur on the Island.

USACE should define the Proposed Project’s basic purpose as the creation of a green
space for the performing arts and passive recreation.®® Regardless of the precise definition
USACE adopts, the performing arts are the most essential component of the Island’s purpose. In
its application, HRPT identifies three “goals,” or reasons, for undertaking the Proposed Project
rather than rebuilding Pier 54.3* All concern the staging of performances: (1) “providing for a
secondary means of egress during event conditions especially”; (2) “allowing for multiple user

2740 C.F.R. § 230.10(a).

%8 1d. § 230.10(a)(2).

2 1d. § 230.10(a)(3).

% |d. (emphasis added).

%1 1d.; see Sierra Club v. Van Antwerp, 362 F. App’x 100 (11th Cir. 2010) (USACE must determine a project’s
“basic purpose” and determine whether that purpose is “water dependent,” and may not act arbitrarily in doing so).
% U.S. Army Corps of Engineers, Public Notice at 5 (Oct. 2, 2015), available at
http://www.nan.usace.army.mil/Portals/37/docs/regulatory/publicnotices/2015/0c¢t15/199800290.pdf

% The Proposed Project’s basic purpose must be defined at a high level of generality. The basic purpose of a
housing development is to build housing, see Sierra Club v. Van Antwerp, 526 F.3d 1353, 1367 (11th Cir. 2008), not
to build a specific kind of housing with certain amenities in a specific location. The basic purpose of a limestone
mine is to extract limestone, see id. at 1366, not to obtain a particular quantity of a particular kind of limestone for
sale in certain markets. In its application materials, HRPT sometimes defines the Proposed Project’s purpose so
narrowly that it could not, by definition, be fulfilled anywhere else. See Application, supra note 13, Attachment 1,
at 1-2 (identifying the Island’s purpose as, among other things, “[p]roviding greater resiliency within this segment of
[the Park] by elevating the pier”). The requirement to clearly demonstrate that practicable alternative sites do not
exist would be rendered meaningless if HRPT could define the Proposed Project’s basic purpose in such a narrow,
gerrymandered fashion. USACE should reject any attempt to do so.

% Application, supra note 13, Attachment 1, at 8-9.
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experiences within the pier at the same time (e.g., the separation of open space and programmed
areas); and (3) “providing for a diversity of performance environments (rather than the in-line
single rectangular stage and audience area required by [the] Park’s typical rectangular pier
configuration).”

Creating a green space for the performing arts and passive recreation is not a water
dependent purpose under EPA guidelines. Unlike boat access,* or storage for goods that are
about to be shipped by boat,*” performing arts and passive recreation do not depend upon access
to a special aquatic site. The ability to stage a rock concert plainly does not require access to the
Estuarine Sanctuary. Even if the Proposed Project’s basic purpose includes “provid[ing] a
vegetated pier platform,”®® this purpose still does not depend upon access to the Estuarine
Sanctuary. “[V]egetated pier platform[s]” can be built on other bodies of water or elsewhere
along the River, and they do not require siting within this special aquatic site.*

Because the Proposed Project would be located in a special aquatic site and has a basic
purpose that does not require access thereto, USACE must presume that practicable alternative
sites outside the Estuarine Sanctuary exist unless HRPT clearly demonstrates otherwise.*
Nothing in HRPT’s application even attempts to meet this high burden. Although HRPT
discusses several design alternatives,** the only alternative site HRPT considers is the existing
Pier 54 pile field.*> HRPT does not prove that the Proposed Project’s basic purpose could not be
fulfilled elsewhere in the Park’s 550 acres,* including in areas entirely on land that are presently
devoted to other uses. Nor does HRPT prove that it could not feasibly obtain other property or
the right to use other property** where it could create a similarly sized space for performing arts
and passive recreation with rolling topography and River views.*

%1d.

% gee Nat’l Wildlife Fed. v. Whistler, 27 F.3d 1341, 1345 (8th Cir. 1994).

%" See Friends of the Earth v. Hintz, 800 F.2d 822, 831-32 (9th Cir. 1986).

% Public Notice, supra note 32, at 5.

¥ Of course, the Hudson River Park Act does not presently provide for HRPT jurisdiction farther up the River, but
neither did the Act authorize the reconstruction of Pier 54 outside its historic footprint until the Legislature amended
the Act in 2013 at HRPT’s request. HRPT is fully capable of obtaining legislative authorization to expand the
potential sites available to it when it wishes.

%0 See 40 C.F.R. § 230.10(a)(3); see Utahns for Better Transp. v. U.S. Dep’t of Transp, 305 F.3d 1152, 1186 (10th
Cir. 2002) (“[T]he burden is on the Applicant . . ., with independent verification by [USACE], to provide detailed,
clear and convincing information proving impracticability.” (emphasis in original)).

*! This analysis is itself inadequate. For example, HRPT asserts that the discharge of flowable concrete is the only
alternative that “would achieve the project’s goals for the 36-inch diameter concrete piles supporting Pier 54.”
Application, supra note 13, Attachment A, at 24. In assessing the practicability of alternatives, however, it is
HRPT’s overall goals for the project that are relevant, not HRPT’s goals for specific structural or design elements.
See 40 C.F.R. § 230.10(a)(2).

“2 see Application, supra note 13, Attachment A, at 7-8.

*% See On the Water, Hudson River Park, https://www.hudsonriverpark.org/explore-the-park/on-the-water (last
visited Nov. 4, 2015). For example, Pier 40, Pier 76, and the Gansevoort Peninsula are all significantly larger than
the Island and would be capable of accommodating similar amenities.

* See 40 C.F.R. § 230.10(a)(2) (“If it is otherwise a practicable alternative, an area not presently owned by the
applicant which could reasonably be obtained, utilized, expanded or managed in order to fulfill the basic purpose of
the proposed activity may be considered.”).

*® For instance, the 28-acre Riverbank State Park, see Riverbank State Park, N.Y. State Parks, Recreation & Historic
Preservation, http://nysparks.com/parks/93/details.aspx (last visited Nov. 4, 2015), already provides panoramic
River views from Manhattan and appears able to accommodate similar amenities to those on the Island at far less
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Regardless of whether the Island’s basic purpose is water dependent, in light of HRPT’s
failure to consider any alternative site except the existing Pier 54 footprint, USACE should
independently consider whether practicable alternatives exist on existing parkland or outside the
Estuarine Sanctuary. Any practicable alternative presumptively has less adverse environmental
impact than the Island unless HRPT clearly proves otherwise.*

C. HRPT alone is not the proper applicant for authorization to build the Island.

By regulation, a USACE permit authorizes only “the applicant” or *“any future transferee”
to perform the specified work in accordance with the enumerated terms and conditions.*’
Furthermore, a permit application “must be signed by the person who desires to undertake the
proposed activity (i.e., the applicant) or by a duly authorized agent.”*® USACE cannot properly
authorize HRPT alone to build the Island under the Permit or under any new permit because the
primary entity that desires to undertake the Proposed Project is Pier55, Inc.

Under the Lease approved by HRPT’s Board of Directors, the entity that will build most
of the Island is not HRPT, but rather Pier55, a Delaware nonstock corporation.*® The Lease
recites that Pier55, not HRPT, “agree[s] . . . to undertake responsibility for ... managing the
reconstruction of the Premises, following demolition of Pier 54 by [HRPT].”>® Under the Lease,
HRPT’s role in the Proposed Project is limited to the removal of the existing Pier 54 platform;
the construction of a new pedestrian esplanade and bus stop; and finishing work such as erecting
signage, paving, and planting bushes.>* All other aspects of the project—including driving piles,
erecting the Island platform, and building the access bridges—are “Tenant Construction
Components.”® Pier55 will make “all construction decisions affecting the scope of the work,
technical specifications, scheduling, means and methods and programming or Contracts” with
respect to Tenant Construction Components.>® Pier55 will also pay for all Tenant Construction
Components.>* HRPT will contribute $17 million toward the Proposed Project overall,*®

expense with no increase in overwater coverage. Potential sites on the opposite side of Route 9A could also
accommodate green space with comparable views of the River.

“® See 40 C.F.R. § 230.10(a)(3).

733 C.F.R. pt. 325, app. A.

“8 |d. § 325.1(d)(8); see also id. § 325.1(d)(2) (“All activities which the applicant plans to undertake which are
reasonably related to the same project and for which a DA permit would be required should be included in the same
permit application.” (emphasis added)). HRPT is plainly not acting as the agent of Pier55, Inc. in the permitting
process because HRPT and Pier55 have joint authority over the permit application. See Lease Agreement Between
Hudson River Park Trust, Landlord, and Pier55, Inc., Tenant § 17.04, available at
https://www.hudsonriverpark.org/assets/content/general/Pier_54 Lease 02.11.15.pdf [hereinafter “Lease™]; cf.
Restatement (Third) of Agency § 1.01 (2006) (“Agency is the fiduciary relationship that arises when one person (a
‘principal’) manifests assent to another person (an ‘agent’) that the agent shall act on the principal’s behalf and
subject to the principal’s control . . . .” (emphasis added)).

“% See Lease, supra note 48, at 1. The chair of Pier55, Inc., is media mogul Barry Diller, and its vice-chair is film
producer Scott Rudin. See Steve Cuozzo, Pier 55 Gets $130M Bid to Create an “Island Oasis™, N.Y. Post, Nov. 17,
2014, http://nypost.com/2014/11/17/pier-55-gets-130m-bid-to-create-and-island-oasis.

%0 |_ease, supra note 48, at 2.

%! |d. § 1.01 (defining “Landlord Construction Components™).

%2 See id.; see also id. § 2.02 (lease commences once Pier55 provides notice that it is prepared to begin construction).
>3 1d. § 17.01(b).

> 1d. § 17.02(a).
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compared with at least $113 million in private funding.® Therefore, with the exception of
surface work and finishing touches, Pier55 will primarily fund and control the Proposed Project
that USACE has been asked to approve.®’

Curiously, however, Pier55 is not mentioned in HRPT’s 496-page application. Because
HRPT is the permittee, even a modified version of the Permit cannot authorize Pier55 to conduct
the Proposed Project under the Rivers and Harbors Act and the CWA unless the Permit is
transferred to Pier55.%® Nor can HRPT properly submit any new application on Pier55’s behalf.
HRPT does not “desire[] to undertake”® the Proposed Project because it has disclaimed
responsibility under the Lease for the portions of the project that require USACE authorization.®

Furthermore, USACE is required to consider “the extent of the permittee’s compliance
with the terms and conditions of the permit” in determining whether to modify an existing
permit." Here, because Pier55 will be responsible for the Proposed Project, it is Pier55’s history
of compliance that is relevant, and Pier55 has none. Pier55 is a newly created entity with no
track record, let alone a track record of construction in an Estuarine Sanctuary in compliance
with conditions imposed by USACE. HRPT has disclosed no information about Pier55 to
USACE, and little is known about Pier55 except the identity of the individuals who control it.®?

For all of these reasons, USACE should reject HRPT’s request for modification and await
a new permit application from Pier55, which would have primary responsibility for undertaking
the Proposed Project.

D. The public notice issued by USACE was not adequate, and it should be reissued
with a new public comment period to enable meaningful participation.

> |d. § 17.02(d).

% See Lisa W. Foderaro, How Diller and von Furtstenberg Got Their Island in Hudson River Park, N.Y. Times,
Apr. 3, 2015, http://www.nytimes.com/2015/04/05/nyregion/how-diller-and-von-furstenberg-got-their-island-in-
hudson-river-park.html?_r=0.

" HRPT will also retain joint authority over change orders during the course of construction that have an effect on
Landlord Construction Components. See Lease, supra note 48, § 1.01 (defining “Major Change Order™); id. § 17.01
(d) (requiring mutual approval of Major Change Orders). Because Pier55 will exercise primary control and fund the
Proposed Project, the relationship between HRPT and Pier55 cannot be analogized to the relationship between a
permittee and a general contractor hired to perform construction work on the permittee’s behalf.

*8 See 33 C.F.R. pt. 325 app. A. As approved by the HRPT Board of Directors, the Lease does not appear to contain
any provision transferring, or authorizing the transfer of, the Permit to Pier55. Nor is it clear how HRPT could
transfer the Permit, which covers projects throughout the Park, to Pier55.

%33 C.F.R. § 325.1(d)(8); see Undertake, Merriam-Webster, http://www.merriam-webster.com/dictionary
/undertake (last visited October 27, 2015) (defining “undertake” as “to take upon oneself” or “to put oneself under
obligation to perform”).

% |_ease, supra note 48, §§ 17.02(a), 17.13. HRPT is also not acting as the Pier55’s agent in the permitting process
because HRPT and Pier55 have joint authority over the permit application. See id. § 17.04; cf. Restatement (Third)
of Agency § 1.01 (2006) (“Agency is the fiduciary relationship that arises when one person (a ‘principal’) manifests
assent to another person (an ‘agent’) that the agent shall act on the principal’s behalf and subject to the principal’s
control . . ..” (emphasis added)).

®1 33 C.F.R. § 325.7(a).

62 See supra note 49.
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HRPT’s application to USACE is titled in part, “Request for Modification of USACE
Permit 1998-00290.”% The substance of the application makes clear that HRPT seeks a
modification of its existing permit. However, the public notice issued by USACE (as opposed to
HRPT’s application) states only that HRPT seeks “authorization of the construction of a
replacement pier under an existing Department of the Army permit issued on May 31, 2000 and
subsequently modified.”®* The public notice does not disclose that USACE is considering
whether to modify the terms of the permit itself.

We recognize that USACE may not be obligated by statute or regulation to provide a
public comment period regarding a request to modify a permit. However, “[t]he adequacy of
notice is a critical starting point which affects the integrity of an administrative proceeding.”®
Once it chose to provide notice to the public, USACE should have provided clear notice of the
specific agency action under consideration: a modification to the terms and conditions of the
Permit, not a mere request to engage in construction under the Permit as it exists.

Furthermore, the public notice does not provide all of the information required under
Department of the Army regulations. The notice fails to advise members of the public that they
can request a public hearing,®® and it fails to meaningfully describe the Proposed Project’s
“purpose and intended use” as a performing arts venue.®” The notice itself does not mention the
existence of performance spaces or the hosting of concerts and theatrical events on the Island,®
and the work description appended to the notice merely refers in passing to an “amphitheater” on
the Island where “events” will take place.®® The public notice must be sufficient to give the
public a “clear understanding of the nature and magnitude of the activity to generate meaningful
comment,”’® enabling the public to present evidence of environmental impacts relating to the
specific usage and to inform USACE’s balancing of the Proposed Project’s benefits and
detriments.””  Because the public has not been informed that one of the Island’s principal
intended benefits is the creation of new outdoor event spaces, the public cannot meaningfully
address all of the factors on which USACE will base its decision.

Even if it does not process a new permit application, USACE should reissue the existing
notice to provide “fair notice” of the contemplated agency action’® and renew the comment
period to enable meaningful public participation.

1. The Proposed Project would have significant negative environmental impacts and
would be contrary to the public interest.

% Application, supra note 13, at cover page.

% Public Notice, supra note 32, at 1.

% Nat’l Black Media Coal. v. FCC, 791 F.2d 1016, 1022 (2d Cir. 1986).

% See 33 C.F.R. § 325.3(a)(15).

®71d. § 325.3(a)(5).

% See Public Notice, supra note 32, at 1-3.

*1d. at 4, 5.

“33 C.F.R. § 325.3(a).

™ See id. § 320.4(a)(2).

"2 Long Island Health Care at Home, Ltd. v. Coke, 551 U.S. 158, 174 (2007).
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If it reaches the merits of HRPT’s application, USACE must determine whether to
modify the Permit based upon “considerations of the public interest.””® USACE must evaluate
the Proposed Project’s “probable impact” on the public interest by “careful[ly] weighing” all
relevant factors, balancing the Proposed Project’s reasonably expected benefits against its
reasonably foreseeable detriments.” Relevant factors, which must be considered both separately
and cumulatively, include *conservation, economics, aesthetics, general environmental
concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values,
land use, navigation, shoreline erosion and accretion, recreation, water supply and conservation,
water quality, energy needs, safety, food and fiber production, mineral needs, considerations of
property ownership and, in general, the needs and welfare of the people.””® These criteria apply
regardless of whether HRPT seeks a modification or a new permit.”

As it carefully weighs the merits of the Proposed Project, USACE should disregard the
erroneous findings of the EAF, which does not comply with state law. When it compares the
Proposed Project to the proper No Action condition, which is no action at all, USACE will find
that the Proposed Project does not merit authorization.

A The EAF is flawed and noncompliant with state law, and USACE should
disregard its findings.

In its application and supporting materials, HRPT characterizes the Proposed Project as a
reconstruction of Pier 54 in a slightly different location and compares its environmental impact
to the impact of rehabilitating the existing Pier 54.”” As HRPT acknowledges by calling it Pier
55, however, the Island is in fact a new and distinct project. The environmental impact of
building a new Island must be compared to that of leaving Pier 54 in its existing state as an open
pile field. HRPT failed to do so. As a result of this error and others, HRPT issued an inaccurate
EAF and violated the New York State Environmental Quality Review Act (SEQRA) by failing to
prepare an Environmental Impact Statement (E1S)."®

1. The correct No Action condition is no action.

The EAF “assume][s]” that, if the Island is not built, Pier 54 will be “rebuilt in its current
location and reopened to the public for recreation and cultural events.””® However, HRPT has
already informed the public that, regardless of whether the Proposed Project proceeds, it has no
intention of rebuilding Pier 54.%° By using this erroneous “No Action” condition, HRPT
understated the significant environmental impacts the Proposed Project will cause. The
Proposed Project should be evaluated using the proper baseline.

"33 C.F.R. § 325.7(a).

™ 1d. § 320.4(a).

5 |d. § 320.4(a) (emphasis added).

76 See id. §§ 320.4(a), 325.7(a).

7 See, e.g., Application, supra note 13, at JAF-2.

86 NYCRR § 617.1 et seq.

" EAF, supra note 5, pt. 1 at 10.

8 Hudson River Park Trust, Minutes of a Meeting of the Board of Directors, at 5 (Dec. 4, 2014), available at
http://www.hudsonriverpark.org/assets/content/general/Board_Minutes_(12-4-14).pdf [hereinafter “Minutes™].
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Since the issuance of the Permit in 2000, HRPT has been authorized to rehabilitate Pier
54 within its existing footprint.2" It never did so and instead allowed Pier 54 to fall into further
disrepair because it lacked funding to undertake the project. HRPT has acknowledged that, but
for the “exceptional circumstance of a single private donor offering to provide a minimum of
$100 million” to build the Island, it would not have “sufficient funding” to rehabilitate Pier 54.%?
According to HRPT, one benefit of the Proposed Project is that it would require only $17.5
million in public funding, as opposed to the $40 million needed to reconstruct Pier 54.%

HRPT has already taken measures inconsistent with the rehabilitation of Pier 54 in its
current footprint. The HRPT Board of Directors has determined that “[rlemoval of . . . Pier 54 is
independent of the Pier 55 Project.”®* HRPT decided last year that “[rlemoval of the Pier 54
deck must occur” regardless of whether the Island project proceeds,® and this removal work (or
“de-decking”) has already been completed.

In other words, HRPT has represented to the public that the Proposed Project is desirable
because HRPT could not reconstruct Pier 54. HRPT lacks the necessary funding for
reconstruction and has lacked it throughout the fifteen years it has held a USACE permit to
perform the reconstruction. Instead, HRPT has elected to turn Pier 54 into an open pile field. It
is therefore misleading and not rational to compare the impact of building the Island to the
impact of reconstructing Pier 54 as a flat, rectangular pier in its current footprint. The proper
baseline for any comparison is a No Action condition consisting of no action: leaving the
existing de-decked Pier 54 pile field as is. When it engages in its own analysis under NEPA, %
USACE should consider taking no action at all as one of the alternatives to the Proposed Project.

2. The EAF is erroneous and does not comply with SEQRA.

SEQRA “requires that all agencies determine whether the actions they directly undertake,
fund or approve may have a significant impact on the environment, and, if it is determined that
the action may have a significant adverse impact, prepare or request an environmental impact
statement.”® SEQRA identifies certain “Type I” actions that carry a “presumption that [they
are] likely to have a significant adverse impact on the environment and may require an EIS.”%
These include any project occurring wholly or partially within publicly owned parkland that
involves the physical alteration of more than 2.5 acres or, if located in a city with more than
150,000 people, has a gross floor area of more than 60,000 square feet.®

8 See Permit, supra note 8, at 3.

8 AKREF, Inc. on behalf of Hudson River Park Trust, Pier 54 Response to Comments Received During Public
Review, at 6 (Feb. 10, 2015), available at https://www.hudsonriverpark.org/assets/content/general/Pier_54
_RTC_2015-02-10.pdf [hereinafter “Comment Responses”].

% Seeid. at 18.

8 Minutes, supra note 80, at 5.

%1d.

8 See 42 U.S.C. § 4332(E); 33 C.F.R. § 230.10.

8 6 NYCRR § 617.1(c) (emphasis added).

% 1d. § 617.4(a)(1).

% 1d. §8 617.4(b)(6)(i), (b)(6)(v), (b)(10).
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HRPT has acknowledged® that the Proposed Project is a Type | action presumptively
requiring a full EIS unless the agency demonstrates there is no possibility that the project can
cause environmental harm.” Yet HRPT did not undertake an EIS and prepared only a more
limited EAF.% In purporting to reach the definitive conclusion that the Proposed Project “will
not result in any significant adverse impacts to the environment,”%® HRPT made multiple errors.

First, as explained above, HRPT used the wrong No Action condition. As a result, the
EAF’s basic factual premises are incorrect. For example:

e The EAF asserts that the Island will result in an increase in overwater coverage of
“less than one acre,” when it will actually produce 2.7 acres of new overwater
coverage.*

e The City Environmental Quality (“CEQR”) Technical Manual requires a shadow
assessment of the Proposed Project.” The EAF asserts that the Proposed Project
would reduce shadow impacts, when in fact the construction of the Island would
create new continuous shadows over approximately 39,000 square feet of the River.%

e The EAF acknowledges that the noise levels created by the Proposed Project would
exceed the 55 dBA Ljgu) recommended by CEQR noise exposure guidelines,” and
would reach the “marginally unacceptable” level of 70 dBA at the waterfront
esplanade.”® Rather than analyze these noise impacts, the EAF dismisses them as
insignificant “compared to the noise levels . . . at the rebuilt Pier 54.”%

Second, the EAF seeks to bolster its conclusions by referencing findings contained in an
EIS prepared by HRPT’s predecessor at the time of the Park’s creation (the “1998 EIS”).*® This
17-year-old document did not mention the Island or discuss the inter-pier space where the
Proposed Project will be principally located; it focused instead on the “renovation” of Pier 54 in
its existing footprint.'®> The 1998 EIS was also prepared in a different factual context and did

% See, e.g., Hudson River Park Trust, Minutes of a Meeting of the Board of Directors, at 9 (Feb. 10, 2015),
available at https://www.hudsonriverpark.org/assets/content/general/BoardMinutes2-11-15.pdf; Comment
Responses, supra note 82, at 8.

%! See infra Ex. B, at 27-47 (discussing this issue in detail).

% See generally EAF, supra note 5.

% |etter from Noreen Doyle, Executive Vice President, Hudson River Park Trust, to Jodi McDonald et al., at 2 (Feb.
27, 2015).

% See Application, supra note 13, Attachment 5, at 2. This figure includes both the new island and the two new
access bridges, as do all other numerical figures in this letter unless otherwise noted.

% EAF, supra note 5, at C-1.

%d. at C-6.

71d. at G-1.

%1d. at G-7, G-9.

%1d. at G-1.

100 See, e.g., id. at 6, A-8, D-2, F-1.

190 AKRF, Inc., Hudson River Park Final Environmental Impact Statement Prepared for Empire State Development
Corporation in Cooperation with the Hudson River Park Conservancy 10-36 (1998).
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not acc?gznt for such relevant factors as the listing of the Atlantic Sturgeon as an endangered
species.

Third, the EAF’s analysis of the Proposed Project’s impact on visual and aesthetic
resources is inadequate. The EAF almost wholly ignores the effect of the Island on views of the
River from the Hudson River Greenway, the esplanade, and Route 9A.**  Without
substantiation, the EAF also minimizes the importance of views from side streets. For example,
the EAF states: “While the new pier would be located within the West 13th street visual corridor,
that visual corridor does not provide unique views of the Hudson River vista . . . .”** However,
the EAF provides no evidence for its essentially subjective determination that the views
obstructed by the Proposed Project are not “unique.” In fact, HRPT rejected an alternative
location for the Proposed Project that would have used more of the current Pier 54 footprint
because this alternative location “would have resulted in view corridor obstructions.”'® It is not
rational for HRPT to assert that the Island cannot significantly impair views of the River because
the side-street visual corridors are not “unique,” while simultaneously claiming that the Island
must be located farther from the existing Pier 54 footprint to preserve side-street visual corridors.

As a result of these analytical errors, HRPT erred in concluding that the Island would
have no possibility of significant adverse environmental impacts and failed to rebut SEQRA’s
presumption that a full EIS is necessary.’® The need for a comprehensive EIS is all the more
apparent in light of the fact that, only two years ago, HRPT performed a full EIS for the Pier 57
Redevelopment Project—a more limited project just a few blocks away with a smaller footprint
and no increase in overwater coverage.'®’ Because the EAF is inaccurate and does not comply
with SEQRA, USACE should disregard its findings in evaluating the Proposed Project.

B. The Proposed Project does not merit authorization.

1. The Island would limit navigability.

Department of the Army regulations emphasize that “[p]rotection of navigation in all
navigable waters of the United States continues to be a primary concern of the federal
government.”*® USACE must consider the impact of the Proposed Project on “recreational
values,” including as expressed in state laws and land use policies. The Hudson River Park Act
(the “Act”) designates the portion of the Hudson River in the Park as an Estuarine Sanctuary and
provides that “[o]nly water dependent uses shall be permitted” therein.’®® The Act’s definition
of a “park use” also expressly includes “small-scale boating for recreational and educational
purposes that enhance park users’ access to, and enjoyment of, the water.”**

19 See 50 C.F.R. § 223.102.

193 See infra Section 11.B.1.

104 EAF, supra note 5, at B-15, E-9.

% 1d. at A-9.

%6 NYCRR § 617.4(a)(1).

1 Hudson River Park Trust, State Environmental Quality Review, Full Environment Assessment Form (June 14,
2011).

108 33 C.F.R. § 320.4(0)(3) (emphasis added).

199 Hudson River Park Act §§ 8(1), 8(3)(a).

101d. § 3(h)(iv).
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a. The Island would foreclose potential working navigational uses of
the area.

The Proposed Project would prevent future working use of Pier 54 and the embayment
between Piers 54 and 56. The original General Plan for the Hudson River Park designated Pier
54 as one of three historic piers in the Park and provided that historic vessels would dock
there.'™ The Estuarine Sanctuary Management Plan required by the Act and prepared by HRPT
similarly called for docking historic ships at Pier 54.2 Many of these historic vessels, such as
the fireboat John J. Harvey, are working commercial ships that host events and provide
educational and scenic tours of the River.'*® These vessels could not dock at the Island because
it is not a working pier, and they will never be able to dock at Pier 54 as intended if the Island is
built next to it. A rebuilt Pier 54—but not the Island—could also host other vessels that serve
both educational and commercial purposes, such as sailboats that promote regional sustainability
by shipping farm-fresh produce to public markets in the Lower Hudson Valley.'**

Building the Island would also prevent future use of the area for emergency evacuation or
the staging of emergency vessels. Hundreds of thousands of people evacuated Manhattan by
boat on September 11, 2001, and boats provided emergency transportation links while Hurricane
Sandy disrupted rail service.™™ Emergency events resulting in system-wide mass transit
shutdowns have become increasingly common,™® and climate change is expected to cause more
severe and more frequent extreme weather events in New York.**" In the wake of the August
2003 blackout, the New York City Emergency Response Task Force recommended that the City
“explore all avenues” to ease overcrowding at Manhattan piers during emergencies and provide
supplemental emergency maritime transportation.**® The area surrounding Pier 54 has become
increasingly crowded with the opening of the High Line and Google’s new campus, and it will
become still more so when Pier 57 is redeveloped. In short, the existing supply of emergency
evacuation services is inadequate, and the potential demand is growing.

1 Hudson River Park, General Park Plan, at 6 (July 16, 1998), available at
https://www.hudsonriverpark.org/assets/content/general/HRP_General_Project_Plan_(7-16-98).pdf [hereinafter
“General Plan].

12 Hudson River Park Trust, Hudson River Park Estuarine Sanctuary Management Plan, at 1-22 (Sept. 2002),
available at https://www.hudsonriverpark.org/assets/content/general/EstuarineSanctuaryManagementPlan2002.pdf.
113 See, e.g., Fireboat John J. Harvey, http://www.fireboat.org (last visited Nov. 4, 2015); Pioneer, South Street
Seaport Museum, https://www.southstreetseaportmuseum.org/visit/street-of-ships/pioneer (last visited Nov. 4,
2015).

114 See The Vermont Sail Freight Project, https://vermontsailfreightproject.wordpress.com (last visited Nov. 12,
2015).

115 See Jessica Dulong, The Untold Story of Ground Zero Evacuations By Boat, Huffington Post, Sept. 13, 2011,
http://www.huffingtonpost.com/jessica-dulong/the-untold-story-of-groun_b_955893.html; Metropolitan Waterfront
Alliance, Maximizing Ferries in New York City’s Emergency Management Planning, at 9 (Apr. 2013), available at
http://waterfrontalliance.org/wp-content/uploads/2015/07/Waterfront_Platform_Ferries_04_2013.pdf.

19d. at 5 & app. A.

17 See id. at 6, 18; Kevin E. Trenberth et al., Attribution of Climate Extreme Events, 5 Nature Climate Change 725
(2015).

118 See N.Y.C. Emergency Response Task Force, Enhancing New York City’s Emergency Preparedness: A Report
to Mayor Michael R. Bloomberg, at 21 (Oct. 28, 2003), available at http://www.nyc.gov/html/om/pdf

/em_task force final_10 28 03.pdf.
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If Pier 54 were rehabilitated to serve its intended purpose as a historic pier, it would
provide a long berthing line and the fenders and tie-up equipment necessary for emergency
evacuation. The Island could not be used for evacuation because of its height and undulating
platform. At present, emergency vessels can also reach the bulkhead in the space between Piers
54 and 56 if necessary. They could not do so if the Island were built. HRPT has never
considered whether the Island would negatively affect emergency operations by closing off the
interpier space and preventing any future use of Pier 54 as a working pier.

Finally, USACE should consider that building the Island would prevent any passenger
transportation use of the area for decades. A rebuilt Pier 54 could accommodate small tourist
vessels connecting the Park’s historic piers, as well as larger commuter vessels. Existing Hudson
River crossings are strained to the point of crisis,'° and the City has prioritized expanding its
ferry network.™® Pier 54 is located approximately halfway between the existing West Side ferry
terminals at the World Financial Center and Pier 79, and surrounding sites such as the
Meatpacking District, Chelsea Market, and Pier 57 are beyond the market areas of both existing
West Side terminals.*®* As the regional ferry network grows, Pier 54 could, in principle, be used
to fill a substantial gap in existing coverage and meet growing transportation needs in the area.
Building the Island would foreclose these potential long-term uses.

b. The Island would eliminate opportunities for recreational boating.

The Estuarine Sanctuary is used frequently by local sailors, rowers, and kayakers who
enjoy the area for what it is—a protected natural body of water.'?* HRPT specifically designates
the area between Piers 52 and 61 for use by non-motorized boats.**® Rowers and kayakers use
the protected area between Piers 54 and 56 to practice their technique when currents are too
strong on the river, and sailors use the same area to practice sail handling in a location that is
sheltered from the wind. In addition, the embayment between Gansevoort Peninsula and Pier 57
is an important ‘stepping stone’ for small boat mariners moving up or down the river along the
New York City Water Trail, a network of launch sites for human-powered boats.'* With the
number of human-powered boaters in the harbor rapidly increasing,'? it is essential to protect
such stepping stones.

119 See, e.g., Benjamin Mueller, On Day 3 of Delays, New Jersey Transit’s Shortfalls Are Painfully Clear, N.Y.
Times, July 22, 2015, http://www.nytimes.com/2015/07/23/nyregion/new-jersey-transit-service-again-disrupted-by-
electrical-problems.html.

120 N.Y.C. Econ. Dev. Corp., Citywide Ferry Study 2013: Final Report, available at http://www.nycedc.com/sites
/default/files/filemanager/Resources/Studies/2013_Citywide_Ferry_Study/Citywide_Ferry Study -
_Final_Report.pdf.

121 See id. at 34 (defining primary market area as within a quarter-mile of the ferry pier and secondary market area as
within a half-mile of the pier).

122 Affidavit of Robert Buchanan § 14 (Sept. 16, 2015). The Buchanan Affidavit filed in the Article 78 proceedings
in New York Supreme Court is attached to this letter as Exhibit C.

123 \Water Use Map, Hudson River Park, available at http://www.hudsonriverpark.org/assets/content/general
/boatingmap-w-key.jpg (last visited Oct. 27, 2015).

124 See generally New York City Water Trail Association, http://www.nycwatertrail.org/index.html (last visited Oct.
28, 2015).

125 See, e.g., Downtown Boathouse, Downtown Boathouse: Free Kayaking — New York City, at 2 (Oct. 16, 2013),
available at http://staticl.squarespace.com/static/513dfc99e4b0df536894d1b7/t/5262fbade4b0c526 7bb4696f
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The Proposed Project would directly eliminate these recreational, educational, and public
health activities and, in doing so, would be contrary to the public interest. The 2.7 acres of the
Hudson River newly covered by the Island would become inaccessible to recreational boating.
The uncovered area between the island and the bulkhead would also become effectively
inaccessible for recreational use, as it would be separated from the rest of the River by the Island,
the piles supporting the access bridges, and the Pier 54 and Pier 56 pile fields. The 1.25 acres of
the Pier 54 pile field and the slightly larger Pier 56 pile field would also remain inaccessible to
kayaking, sailing, and other water dependent uses, as it is dangerous to engage in such activities
in a pile field. The seasonal docking of a 4,000-square-foot “actors’ barge” along the west side
of the Island will further impede navigation of the River.

HRPT proposes to replace these activities with a performing arts venue, which would not
serve a “water dependent” purpose under the CWA. For the reasons explained in Exhibit B,*?
the Island also would not constitute a water dependent use of the Estuarine Sanctuary as required
by state law.**" If placing a performing arts venue in the River could transform performing arts
into a water dependent use, the Act’s limitation on permissible uses would be a nullity, as any
use within the Estuarine Sanctuary would become water dependent simply by virtue of its

location.
2. The Island would have a significant negative impact on essential fish and

wildlife habitats.

USACE must consider the Proposed Project’s impact on “fish and wildlife values,” as
well as “food . . . production.”*?® USACE is also obligated to consult with relevant agencies—
here, the National Marine Fisheries Service and the National Oceanic and Atmospheric
Administration Fisheries Service—“with a view to the conservation of wildlife resources by
prevention of their direct and indirect loss and damage due to the activity proposed in a permit
application.”*?

The Proposed Project is located within the Estuarine Sanctuary, a section of the Park that
“is stopping point or home to more than 200 fish species,” including the endangered short nose
and Atlantic sturgeon and the American eel.** The Estuarine Sanctuary also “hosts numerous
plankton species that are an important food source for fish and other organisms,”*** including the
more than 85 species of birds found within the Park’s boundaries.’®* In 1992, the New York
State Department of State designated the Park as part of the Lower Hudson River Significant

/1382218669803/2012_Waiver_counts DTBH_10.pdf. The Water Trail had 28 launch sites when it was created,
see Parks Launches NYC Water Trail Map and Interactive Guide, NYC Parks, Mar. 27, 2008,
http://www.nycgovparks.org/parks/valentino-pier/pressrelease/20102, and it now has 50 launch sites, see NYC
Water Trail Map, New York City Water Trail Association, http://www.nycwatertrail.org/map.html (last visited Nov.
17, 2015).

126 See infra Ex. B, at 50-53.

27 Hudson River Park Act § 3(m)(i), (ii).

12833 C.F.R. § 320.4(a)(1).

1291d, § 320.4(c).

130 Habitat: Water, Hudson River Park, http://www.hudsonriverpark.org/education-and-environment/hudson-river-
(lesclosystem/habitat-water (last visited Oct. 27, 2015).

e

NAN-1998-00290 — City Club Comments — 16



Coastal Fish and Wildlife Habitat. In doing so, the Department of State recognized that “most of
the shoreline along this reach of habitat has been disturbed through historical filling,
bulkheading, and development.” Its preservation efforts were therefore aimed at protecting the
Park’s fragile ecosystem, which “is considered one of only a few large tidal river systems in the
northeastern United States and provides important ecological features.”*** In short, HRPT
proposes to build the Island in one of the few remaining open-water tidal river habitats in the
Northeast.

HRPT acknowledges that the increase in overwater coverage as a result of the Proposed
Project has the potential to affect the aquatic environment and disrupt essential fish and wildlife
habitats.’* HRPT nonetheless asserts that the Proposed Project will actually reduce shading
because the elevated Island would allow more light to reach the water than Pier 54 would if
rebuilt in its existing footprint.** When USACE compares the Proposed Project to the correct
No Action condition, it will find that the Proposed Project would create significant shading**®
where none would otherwise exist and therefore adversely affect fish and wildlife habitats.

3. The Island would fail to properly preserve historic resources.

USACE is required to give “due consideration” to the Island’s effect on “historic
properties and National Landmarks,” and to assess the impact of the Proposed Project on
“recognized historic . . . values.”**" Pier 54 has an enduring place in the maritime history of
New York City, and its physical structure embodies the City’s heritage as an American gateway.
It was home to two of the greatest ocean liner companies, the White Star and Cunard Lines. The
Carpathia docked at Pier 54 when delivering survivors of the Titanic disaster, and the Lusitania
departed from Pier 54 on its final voyage. The Pier’s historical importance has long been
marked by presence of the iconic iron arch of the White Star Line and, later, the Cunard Line at
the head of the pier (the “Arch”). The General Project Plan for the Park provided that Pier 54
would “become a public pier featuring arches and granite bases from the original pier facade,” at
which “[h]istoric ships are . . . expected to dock” and at which “some active recreation may also
occur.”**® When USACE originally issued the Permit in 2000, HRPT agreed in consultation
with USACE to create an “interpretive program” for the Park, pursuant to which “Pier 54 . . .
would be especially devoted to historic documentation.”***

The Proposed Project fails to properly recognize the historic significance of the area. The
2013 Amendment to the Act requires that the Arch be *“incorporated into any
reconstruction/redesign of Pier 54.”*° We vigorously dispute HRPT’s assertion that the Island
IS a “reconstruction” of Pier 54, but, even if HRPT’s position is accepted, the Arch’s mere

133 Id

134 See Application, supra note 13, Attachment 5, at 3.

135 See id. at 6-7.

136 See EAF, supra note 5, at C-1.

3733 C.F.R. § 320.4(e); see also id. § 320.4(a)(1).

138 General Plan, supra note 111, at 11 (emphasis added).

139 Memorandum for the Record from Joseph J. Seebode, Chief, Regulatory Branch, at 61 (May 31, 2000).
0 Hudson River Park Act § 8.3(¢).

NAN-1998-00290 — City Club Comments — 17



continued existence does not suffice to “incorporate” it into the reconstruction.*** The Proposed
Project eliminates the White Star pier itself and divorces the icon of the area’s history from the
working pier which was the instrument of that history. It also ignores the standard practice of
interpreting historic elements in parks by explaining them through visual highlighting and visual
interpretation.'*? Instead, the Arch would serve as an entrance to the historically unrelated Island
and, even then, only for that portion of the public users who choose to enter the Island via the
southern access bridge. The futuristic aesthetic*** of the Proposed Project is at odds with that of
the rusted industrial Arch, and the Proposed Project does not attempt to integrate the Arch into
its design to form a cohesive whole. HRPT does not even understand the Arch to be part of the
Proposed Project, but rather part of the purportedly “independent” Pier 54 Connector Project
involving the widening of the pedestrian walkway along the bulkhead.'**

Furthermore, the 2013 Amendment provides that “the historic elements from the White
Star Line, including the iron arch, must be incorporated in any reconstruction/redesign.”**
Clearly, the Amendment contemplates the inclusion of more than one historic “element” from
the White Star Line into any reconstruction of Pier 54. Preserving only the Arch does not satisfy
this requirement. The docking of historic ships at Pier 54 is one of the ways that the Park, in its
original design, preserved and celebrated the history of the White Star Line.'*® The Proposed
Project is not a working pier and would prevent historic vessels from docking at Pier 54 or
nearby by creating a new obstruction in the River.

4, The Island would have a significant negative impact on visual resources.

By regulation, USACE must give “due consideration” to the effect of the Proposed
Project on “values . . . associated with . . . scenic rivers,” including those “reflected by state . . .
land use classifications.”**” The Hudson River Park Act mandates that “to the maximum extent
practicable, [the Trust] maintain open view corridors to the Hudson River from streets running
towards and away from the park.”**® The Park Plan recognizes that the New York City
Comprehensive Waterfront Plan was revised to “protect public views of and access to the water”
by requiring *“visual corridors that offer unobstructed views of the water from the existing street
and sidewalk system.”'*® USACE must also, more generally, consider “aesthetics” in
determining whether the Island would serve the public interest.*

141 See Incorporate, Merriam-Webster, http://www.merriam-webster.com/dictionary/incorporate (last visited Oct.
28, 2015) (defining incorporate as “to unite or work into something already existent so as to form an
indistinguishable whole” or “to blend or combine thoroughly™).

142 See generally 54 U.S.C. § 300101; Kay D. Weeks & Anne E. Grimmer, The Secretary of the Interior’s Standards
for Treatment of Historic Properties with Guidelines for Preserving, Rehabilitating, Restoring & Reconstructing
Historic Buildings (1995), available at http://www.nps.gov/tps/standards/four-treatments/treatment-guidelines.pdf.
143 See Jeremiah Budin, $130 Million “Pier55’ Park Looks Like Something Out of Avatar, Curbed, Nov. 17, 2014,
http://ny.curbed.com/archives/2014/11/17/130_million_pier55_park looks_like_something_out_of avatar.php
(observing that the Proposed Project resembles the setting of the science fiction film Avatar).

144 See Application, supra note 13, Attachment 4, at 8.

5 Hudson River Park Act § 8.3(e) (emphasis added).

146 See General Plan, supra note 111, at 11.

Y733 C.F.R. § 320.4(e).

1“8 Hudson River Park Act § 9(a).

19 General Plan, supra note 111, at 6.

033 C.F.R. § 320.4(a).
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Reaching as high as seven stories, the Island would block the scenic river views now
available to the general public from the esplanade and from side streets in the area of West 13th
Street and will significantly impact the aesthetics of the Park. The Proposed Project is an in-
river structure with a footprint similar to that of an average Home Depot store—but
approximately five stories taller. It would eliminate views across the Hudson River from the
esplanade, Route 9A, and the bikeway, replacing them with a view of the Island’s concrete piles,
which have the distinctive appearance of “pots” supporting the pier’s platform.*>*

The following images illustrate the enormity of the impact. The first is a recent
photograph of present conditions. It is taken from the bulkhead, at eye level, midway between
Piers 54 and 56—that is, from the centerline the Island would straddle, facing into the water.
The second is a rendering included as Figure F-14 to the EAF that shows how the Island would
obstruct the view from West 13th Street. The third image below is a rendering prepared by
Heatherwick Studio on behalf of HRPT and found in the public domain.

L EAF, supra note 5, at E-8.
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HRPT asserts that there would be a net “positive effect” on visual resources despite this
blockage because the Island would provide new “elevated vantage points.”**> However, because
of the platform’s undulating surface, the primary view from much of the Island would be of the
rest of the Island, not of the Hudson River vista. The topography of the island makes a full 180-
degree view of the Hudson River vista possible only from the island’s western corner, which
would accommodate a fraction of the number of people who now enjoy views from the

152 Application, supra note 13, Attachment 4, at 6.
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esplanade.’® The Island’s primary vantage point would also be inaccessible to persons who
have difficulty ascending to a height of seven stories on foot. And it is doubtful that most
pedestrians, runners, and cyclists using the Hudson River Greenway would choose to deviate
from their course to access the view from the Island’s highest point. For the tens of thousands of
motorists who pass by the site each day, such a detour would be effectively impossible.*>*

In short, HRPT proposes to block existing visual corridors and viewsheds that can be
readily enjoyed by all passers-by, including cyclists and motorists, with an elevated vantage
point requiring a detour and a significant ascent. HRPT provides no public polling data,
numerical estimates of diverted pedestrian traffic, or other evidence to support its subjective
assertion that the latter is an improvement over the former. In accordance with the Park’s
General Project Plan and the New York City Comprehensive Waterfront Plan, we believe that
“visual corridors that offer unobstructed views of the water from the existing street and sidewalk
system” should be preserved.*>

5. The Island would have a cumulative negative impact in combination with
other projects in the area.

The negative impacts discussed above would be compounded by additional construction
to improve access to the Island, including the Pier 54 Connector Project and the Crosswalk
Project,® and by the current Pier 57 Redevelopment Project. At least some of these projects
will entail sediment disturbance from the staging of construction barges in shallow water, noise
generated by pile driving, and shadowing of previously open water. The multiple projects
underway in the vicinity of the Proposed Project would also have cumulative effects on
pedestrian and vehicular traffic in the area. The EAF and HRPT’s application to USACE do not
consider this compounding effect in their analysis.

6. The benefits of the Island would be limited and restricted based upon
ability to pay.

As an initial matter, nothing in HRPT’s application suggests that there is a significant
need for another performing arts venue on the West Side of Manhattan. Outdoor concerts are
currently held within Hudson River Park at Pier 84, thirty blocks from the site of the Proposed
Project.®” Film screenings and other events take place at Pier 63, just ten blocks north.*®

153 The bicycle path along the River in the Park is the busiest bicycle path in the United States. See Bicycling,
Hudson River Park, https://www.hudsonriverpark.org/explore-the-park/activities/bicycling (last visited Nov. 4,
2015).

54 1n 2011, in the EIS for the Pier 57 project, HRPT found that over 4,000 cars traveled on Route 9A at 14th Street
every hour during peak weekday hours. See AKRF, Inc., Pier 57 Redevelopment Project: Draft Environmental
Impact Statement, at 14-16 (Oct. 2012), available at https://www.hudsonriverpark.org/assets/content/general
/11HRP0O01M_DEIS 14 Transportation.pdf.

155 General Plan, supra note 149, at 6.

1% The Crosswalk Project will create an at-grade pedestrian crossing across Route 9A at West 13th Street.

157 See Hudson Riverrocks, Hudson River Park, https://www.hudsonriverpark.org/events/series/hudson-riverrocks
(last visited Oct. 25, 2015).

158 See Pier 63, Hudson River Park, https://www.hudsonriverpark.org/events/plan-your-event/pier-63 (last visited
Oct. 25, 2015).
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Central Park regularly hosts free outdoor concerts.™ The new Culture Shed is under

construction at Hudson Yards.® And legendary cultural institutions from Madison Square
Garden to the Theater District to Lincoln Center are all a short subway ride away. HRPT
provides no reason to believe that an additional performing arts space in this area will yield more
than a marginal public benefit.

Any public benefit that does result would be disproportionately accessible to those with
the ability to pay market price. Pursuant to the Lease approved by the HRPT Board of
Directors,*®* Pier55 may charge an admission fee “as it shall determine to be appropriate” for 49
percent of the events held on the Island.*®® The Lease requires Pier55 to provide “free or low
cost” admission to the other 51 percent of events, but it does not specify what “low cost” means
or include any provision to ensure that the more accessible events and the more exclusive ones
are of similar quality.’® For example, nothing in the Lease prevents Pier55 from charging
$1,000 per ticket to Independence Day and Labor Day celebrations on the Island if it so
desires.’® Several prominent local officials, including New York State Assembly Member
Deborah Glick and Manhattan Borough President Gale Brewer, have explained that the public
should be concerned by the access limitations approved by HRPT.*® Pier55 is also authorized to
sell membership interests in the Proposed Project, a concept that is not well defined or
understood,**® and to hold six annual fundraising events occupying the entirety of the Island.'®’

There is also substantial doubt as to whether the Proposed Project is lawful, as explained
fully in Exhibit B to this letter. The Proposed Project does not comply with the Act because the
2013 Amendment to the Act proposed by HRPT was not intended to authorize, and does not in
fact authorize, the construction of an entirely new Island or use of the Island for non-water-
dependent activities such as concerts.*®®

Nor did HRPT enable meaningful public participation in planning the Proposed Project.
According to Assembly Member Glick, HRPT did not disclose to the New York State
Legislature that it was in negotiations to build the Island when it proposed the 2013 Amendment
to the Act authorizing the reconstruction of Pier 54 outside its historic footprint.®® When it first

159 See Free Summer Concerts 2015, NYC: The Official Guide, http://www.nycgo.com/articles/free-summer-
concerts-2015 (last visited Oct. 25, 2015).

180 See Robin Pogrebin, Alex Poots to Be Culture Shed’s Artistic Director, N.Y. Times, Nov. 24, 2014,
http://www.nytimes.com/2014/11/25/arts/alex-poots-to-be-culture-sheds-artistic-director.html?ref=arts.

181 The Lease was approved by HRPT’s Board on February 11, 2015. See Pier 54 Public Review, Hudson River
Park, https://www.hudsonriverpark.org/vision-and-progress/planning-and-construction/meatpacking-district/pier-54-
public-review (last visited Oct. 22, 2015).

162 | ease, supra note 48, § 9.03.

193 See id.

164 Cf. Save the Date: City Parks Foundation Gala, City Parks Foundation, http://www.cityparksfoundation.org
/event/gala/ (last visited Oct. 26, 2015) (advertising tickets ranging from $1,500 to $25,000 for a concert event at
SummerStage in Central Park).

1%5 Comment Responses, supra note 82, at 30, 32.

166 ease, supra note 48, § 4.02.

187 1d. § 9.06; cf. Union Sq. Park Cmty. Coal., Inc. v. N.Y.C. Dep’t of Parks & Rec., 22 N.Y.3d 648 (2014) (relying
in part on the City’s retention of control over menu pricing at a restaurant in Union Square to conclude that the City
had not improperly alienated parkland under state law).

1% See infra Ex. B, at 50-53.

169 See Foderaro, supra note 56.
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announced the Proposed Project in November 2014, HRPT allowed the public only two weeks,
including the Thanksgiving holiday, to review the lease, the project proposal, and the draft EAF
before the first public hearing. These documents comprise over 450 pages. Because HRPT
sought no public input until the EAF was substantially complete, stakeholders had no
opportunity to identify relevant issues that should be addressed in HRPT’s environmental
analysis through a public scoping process.'”

III. USACE should hold a public hearing concerning the Proposed Project.

Pursuant to pursuant to 33 C.F.R. § 327.4, we request a public hearing on HRPT’s
application. As stated in the public notice issued by USACE, “based upon the number of
newspaper articles and unsolicited comments received,” the Proposed Project is highly
controversial and has attracted considerable public attention.'”’ The construction of a new island
by a private entity within a public park in the Hudson River is without precedent. As explained
in this letter, the Proposed Project poses substantial risks to visual and historic resources, marine
life, and the navigable waterways of the United States. It also raises substantial issues of
compliance with state and federal law. Because the public notice issued by USACE did not
adequately describe the Island’s intended purpose, a public hearing would offer members of the
public their first meaningful opportunity to address significant questions about the Proposed
Project’s expected public benefit. Especially in light of the minimal public input solicited and
received by HRPT at earlier stages of the process, a public hearing is warranted.'

IV.  Conclusion
For the reasons explained above, we respectfully request that USACE deny HRPT’s

request to modify Permit NAN-1998-00290 to build the Island. We appreciate the opportunity to
comment on this matter of public importance and thank you for your consideration.

Sincerely,
L}::;@?LQ/;L —

Michael Gruen

President

The City Club of New York

Enclosures

'" See U.S. Army Corps of Engineers & City of Dallas, What is NEPA . . . and the Public Scoping Process? (2009),

available at http://www.swf.usace.army.mil/Portals/47/docs/PAO/DF/PDF/What_is NEPA_and_the Scoping
Process_2009.pdf.

1 public Notice, supra note 32, at 1.

12 This public hearing announcement should be included in the public notice for any individual permit application,

in the event that HRPT, Pier55, Inc., or both apply for a new individual permit.
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EXHIBIT A



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of
City Club of New York, Robert Buchanan, and
Tom Fox,

Petitioners,
- against - " VERIFIED PETITION

Hudson Park River Trust, Inc. and Pier55, Inc., Index No.  101068/2015

Respondents,

for a Preliminary Injunction, Judgment and
Order Pursuant to Article 78 and CPLR § 6301,
and Declaratory Judgment Pursuant CPLR §
3001.

PRELIMINARY STATEMENT

1. In this combined proceeding, Petitioners seek (1) an injunction under Article 78
of the Civil Practice Law and Rules (“CPLR”) and CPLR § 6301 directing the Respondents to
stop construction of a new island-pier and connecting walkways in the area between Piers 54 and
57 (the “Pier 55 Project”) until they comply with the New York State (the “State””) and New
York City (the “City”’) environmental and land-use laws and regulations that govern this
proposed construction project in the Hudson River, specifically, the State Environmental Quality
Review Act (“SEQRA”) and regulations thereunder, the City Environmental Quality Review
(“CEQR”) and regulations thereunder, and the Hudson River Park Act (the “Park Act”) and its
accompanying regulations; and (2) declaratory judgment pursuant to § 3001 of the CPLR
declaring that using City parkland for the non-park purpose of constructing a concert venue,

without explicit statutory authorization, is a violation of the public trust doctrine.



PARTIES '

2. Petitioner The City Club of New York, Inc. (“City Club”) is a not-for-profit
corporation with its offices located at 249 W. 34™ Street, New York, NY 10001. The City Club
was founded in 1892 to promote effective and honest government in New York City. Its mission
today is to promote thoughtful urban land use policy that responds to the needs of all New
Yorkers. Its advocacy has included promoting the protection of New York City parks from
commercial development, notably in Flushing Meadows-Corona Park, where it opposed the
construction of a mega-shopping mall.

3. Petitioner Robert Buchanan is a resident of New York and is employed by the
New York Water Trail Association.

4. Petitioner Tom Fox is a resident of New York and is a member of the City Club.

5. Upon information and belief, Respondent Hudson River Park Trust (the “HRPT”
or “Trust”) is a partnership between the State and City charged with the design, construction, and
operation of the five-mile Hudson River Park (the ‘“Park”) spanning the west side of Manhattan.
Both the Trust and Park are governed by the Park Act, a 1998 state law that established both the
Park and its governing requirements.

6. Upon information and belief, Respondent Pier 55, Inc. is a nonprofit corporation
established by the Diller-von Furstenberg Family Foundation for the sole purpose of building
and operating the Pier 55 Project.

JURISDICTION AND VENUE

7. The New York State Supreme Court has jurisdiction over Petitioners’ declaratory
judgment and injunctive relief causes of action pursuant to CPLR §§ 3001 and 6301.

8. The New York State Supreme Court has jurisdiction over Petitioners’ Article 78
causes of action under CPLR Article 78 § 7804(b).

9. Under CPLR §§ 506(b) and 503(a), this proceeding is brought in New York
County as the county in which Respondent ﬂRPT’s offices are located and where the material

events occurred and are proposed to occur.



FACTS RELEVANT TO ALL CLAIMS

10.  Petitioners repeat and reallege the allegations set forth in paragraphs 1 through 9

of this Verified Petition as if fully stated herein.'

History of The Hudson River Park and Trust

11.  The Park spans approximately five miles? along Manhattan’s west shore. The
Park’s southern boundary is Battery Place, and the Park’s northern boundary is 59th Street. The
Park’s western boundary is the United States pierhead line, and the Park’s eastern boundary
varies from point-to-point, and includes West Street, Eleventh Avenue, and Twelfth Avenue
(whichever boundary is more westerly at any point).®> The Park consists of piers, upland, and
water areas.

12.  The Park was conceived and developed in concert with the State’s and City’s
environmental protection statutes. In May 1998, in conjunction with the design and development
of the Park, and pursuant to the above-referenced environmental statutes, the Empire State
Development Corporation and Hudson River Park Conservancy (Respondent HRPT’s
predecessbr) issued an Environmental Impact Statement consisting of more than 900 pages (the
“1998 EIS™). The 1998 EIS analyzed many potential and actual environmental impacts resulting
from the Park’s planned development, and set out required mitigation measures. On July 16,
1998, the Hudson River Park Multi-Purpose Project General Park Plan (the “GPP”) was adopted
in accordance with the Park Act, which set out the specific projects and operation parameters for

the Park.*

2%

! Unless otherwise indicated, citations to “Ex. __* are to exhibits, true and accurate copies of
which are attached to the Affirmation of Jeffrey Kopczynski.

2 What is the Hudson River Park Trust, HUDSON RIVER PARK (last visited Mar. 22, 2015),
http://www.hudsonriverpark.org/about-us/hrpt (Ex. II).

3 Hudson River Park Act (1998), N.Y. Sess. Laws 592 (McKinney), §3(e). (the “Hudson River
Park Act”) (Ex. R).

* See Hudson River Park Multi-Purpose Project General Park Plan, dated July 19, 1998 (“GPP”)
(Ex. D).



13.  The Park provides critical recreation and entertainment opportunities for City
residents and visitors and, equally as important, serves as a vital habitat for the Hudson River’s
flora and fauna—including fish (over 200 species), birds (85 identified species within the Park’s
boundaries), mammals, crabs, and more. Many of the referenced indigenous species are
threatened or in danger of extinction.

14. The HRPT was established under the Park Act “to design, develop, operate, and
maintain” the Park.’ The HRPT is a thirteen member board charged with governing the Park.
Five members are appointed by the Governor, five are appointed by the Mayor, and three by the
Manhattan Borough President.

15.  In 2013, the Hudson River Park Act was amended to allow the rebuilding of Pier
54 “outside of its historic footprint.”” This amendment ostensibly allowed the HRPT to build
Pier 54 in a slightly different shape, though the term “outside of its historic footprint” is not
defined anywhere in the Park Act. In fact, the HRPT board meeting minutes from July 25, 2013
show that the HRPT pushed this amendment through in order “to secure a significant private
donation and facilitate a public/private partnership for redevelopment of the pier into a world
class public open space and performance venue.”® This amendment began the HRPT’s process

of allowing Diller’s project to be approved for building.
The Pier 55 Project
16. On November 16, 2014, the HRPT and the Diller-von Furstenberg Family

Foundation “announced plans to build ‘Pier55’ — a river-side, public park and performance space

rising seven stories above the water on Manhattan’s lower west side,” with construction

3 See Events: Hudson River Park Wild!, Hudson River Park,
http://www.hudsonriverpark.org/events/hudson-river-park-wild-2015 (last visited Mar. 10, 2015)
(Ex. S); Habitat: Water, Hudson River Park, http://www.hudsonriverpark.org/education-and-
environment/hudson-river-ecosystem/habitat-water (last visited Mar. 10, 2015) (“Habitat™)

(Ex. L).

® Hudson River Park Act §2(e) (Ex. R).

72013 Amendment to Hudson River Park Act § 9(e) (Ex. B).

® HRPT Board meeting minutes, July 25, 2013 at 7 (Ex. P).




“expected to commence in 2016 at a cost in excess of $130 million, to which the City of New

York will contribute $17 million.”

The project has received significant press coverage, with
media outlets nicknaming the project Diller’s “Fantasy Island”; “billionaire’s island”; and
“Diller’s Island.”"

17.  The Pier 55 Project is to be constructed in conjunction with two other Park
improvement projects. One project consists of widening the pedestrian walkway between the
Gansevoort Peninsula and Pier 57 (running from Bloomfield Street to 14" Street) (the “Pier 54
Connector”). The widened walkway will “include a widened overwater pedestrian platform,
improvements to the Route 9A bikeway alignment, new lay-by area for a future public bus stop,
and landscaping.”11 The other related project will “create an at-grade pedestrian crossing across
Route 9A at West 13th Street” (the “Crosswalk Project”).12

18. As described in the HRPT’s planning documents, the combined projects will
result in 547 new pilings being driven into the Hudson River bed in an area where there have
never been pilings before. In addition, the project will result in up to three acres of overwater
shading (depending on the sun’s position) where no such shading previously existed. Further,
approximately 1.94 river acres will be subject to nighttime water-facing spotlights, in an area

which has never been subject to such night illumination. For six months per year, the Pier 55

Project area will be home to a floating barge, adding to the overshadowed area, and adding

° See Press Release, Exciting News About Pier 54!, (Nov. 16, 2014)
http://www.hudsonriverpark.org/news-and-updates/exciting-news-about-pier-54 (Ex. I).

10 See Benjamin Snyder, Barry Diller planning a fantasy island on New York’s Hudson River,
FORTUNE (Nov. 17, 2014), http://fortune.com/2014/11/17/barry-diller-planning-a-fantasy-island-
on-new-yorks-hudson-river/ (Ex. F); David Callahan, The Billionaires’ Park, THE NEW YORK
TIMES (Nov. 30, 2014), http://www.nytimes.com/2014/12/01/opinion/the-billionaires-park.html
(Ex. FF); Inga Saffron, America’s Billionaires Are Turning Public Parks Into Playgrounds for
the Wealthy, NEW REPUBLIC (Feb. 2, 2015), http://www.newrepublic.com/article/120909/barry-
dillers-pier-55-park-how-money-changing-city-parks (Ex. E); Lisa Foderaro, How Diller and von
Furstenberg Got Their Island in Hudson River Park, THENEW YORK TIMES (Apr. 3, 2015),
http://www.nytimes.com/2015/04/05/nyregion/how-diller-and-von-furstenberg-got-their-island-
in-hudson-river-park.html (Ex. M).

"1a.

1d.




moorings and other disturbaﬁces (this is slated to be an “actor’s barge,” which will be the size of
some mansions).13

19.  The Pier 55 Project’s location will result in reduced water access to the interpier
area between the current Pier 54 and Pier 57. Currently this area is used by recreational boaters,
but the construction of this island well outside the footprint of the existing Pier 54 will drastically

reduce access for the boaters.™*
The Pier 55 Project Notice, Comment Period, and Hearing

20. The week before Thanksgiving, on November 17, 2014, the HRPT issued a notice
of a public hearing and the opening of a comment period (the “Notice”) regarding: (i) a draft
lease between the HRPT and Pier55, Inc. (the “Draft Lease”, and upon approval on February |
11, 2015 by the HRPT Board of Directors, the “Form Lease”);lsv (ii) a proposed amendment to
the GPP to reflect the proposed redevelopment under the Draft Lease (the “GPP Amendment”);
and (iii) an Environmental Assessment Form prepared by the HRPT in connection with the Draft
Lease (the “EAF”).'® During the comment period, the public was supposed to review, analyze,
and comment on those three documents (consisting of, collectively, well over 500 pages). The
comment period closed on January 23, 2015, having overlapped with the Thanksgiving,
Hanukkah, Christmas, and New Year holidays.!” In addition to affording limited comment time

due to the noted holidays, the hearing was delayed from its initially scheduled date on

> EAF at B-12, F-21, F-22, F-28, F-29, F-30 (Ex. H).

' Buchanan Aff. Jq 14-16.

15 See Proposed Lease Agreement Between Hudson River Park Trust and Pier55, Inc.
http://www.hudsonriverpark.org/assets/content/general/Lease_Draft_11.17.14_(FINAL).pdf (Ex.
CC).

16 See Amended Notice of Public Hearing and Public Review and Comment Period regarding
‘both a Proposed Lease Between Hudson River Park Trust and Pier55, Inc. and a Proposed
Amendment to Hudson River Park’s General Project Plan, Dec. 17, 2014,
http://www.hudsonriverpark.org/assets/content/general/Public_Notice_for_Pier_54-11.17.14.pdf
(Ex. D).

17 See The City Record, Nov. 18, 2014, at 4240-41
http://www.nyc.gov/html/dcas/downloads/pdf/cityrecord/cityrecord-11-18-14.pdf (Ex. G);
Amended Notice at 1 (Ex. D); the original deadline was extended from January 16, 2015 to
January 23, 2015.
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December 17. Finally occurring on January 12", 2015, there were only eight business days
provided to finalize any comments in consideration of information provided at the hearing.
21.  The public hearing was held in the Eisner and Lubin Auditorium at New York
University’s Kimmel Center, l_ocated at 60 Washington Square South, New York, New York
10012 (the “Hearing”)."®
22.  The November 17 Notice states that the Hearing was intended to satisfy “the

19 which includes

requirements of the Hudson River Park Act regarding significant actions,
“timely and reasonable notification” to the public for any “significant plans or proposed actions
with respect to the [P]ark.”20

23. At the Hearing, which lasted several hours, various stakeholders (including
individual community members) expressed a wide range of concerns, including without
limitation concerns relating to: (i) responsible environmental impact management;
(ii) preservation of the existing Pier 54 structure, including its historically significant landing
arch and Pier 54’s proposed use by historic ships; (iii) public access to piers in the Park as

required under the GPP; (iv) foot traffic; (v) lack of a water dependent use for the project; and

(vi) accessibility of the theater proposed to operate on Pier 55 by persons of all incomes.?!

The Pier 55 Lease

24.  The Form Lease includes a minimum 20-year term, with a renewal option making
the maximum termv 30 years. The leasing parties are the Respondents: Landlord HRPT and
tenant Pier55, Inc. The Form Lease specifies the parties’ intent in entering into the Lease as for
“the redevelopment of Pier 54 and subsequent operation of a public open park space with

cultural programming.” The Notice more specifically states that the HRPT intends to construct a

18 See Amended Notice at 1 (Ex. D).

1 See Id. at 3.

20 See Hudson River Park Act §7(1)(f)(ii) (Ex. R).

2! See Public Hearing Transcript, Jan. 12, 2015 (Ex. DD).
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new pier “between the existing Pier 54 footprint and the Pier 56 pile field,” with the existing Pier

54 to be converted into a pile field.?
Petitioners Submitted Comments in Person and in Writing

25.  Both individual Petitioners raised concerns about the proposed Pier 55 Project.
Tom Fox raised his concerns in person at the public hearing, and both he and Robert Buchanan

submitted comments in writing.23 Their concerns were never addressed.

The HRPT Issued a Negative Declaration, Approved the Draft Lease, and Approved

the GPP Amendment The Same Day and Only One Day After Publishing Its Responses

to Comments

26. On February 10, 2015, the HRPT published its responses to public comments.**

27. Late in the afternoon on February 11, 2015, only one day after issuing its response
to public comments (totaling 85 pages), the HRPT published a negative declaration of
environmental significance (the “Negative Declaration”). Only two hours later, the HRPT Board
met and approved the Draft Lease and GPP Amendment. Incredibly, the Board meeting had
previously been scheduled for February 12, the day after the publication of the Negative
Declaration—which would have at least afforded a day for public review, instead of mere hours.
The result was that the public was not afforded any opportunity to comment on (or even
reasonably review) the Negative Declaration before the Board met to approve the Draft Lease
and GPP Amendment.

28. At the February 11 Board meeting, the President of the Hudson River Park Trust
Corporation, Madelyn Wils, presented an overview of the Lease for the Board’s approval. Ms.

Wils’s presentation contained significant misstatements. For example, Ms. Wils stated that the

22 Amended Notice at 1-2 (Ex. D); see also EAF at F-21 (Ex. H).

= Hearing Transcript at 49:12 (Ex. DD); ALLEE, KING, ROSEN AND FLEMING, INC., PIER 54
RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (PREPARED FOR HRPT). 2-3 (Ex.
).

24 See PIER 54 RESPONSE TO COMMENTS (Ex. C).



Lease would require the new pier to be built “at the site of the current Pier 54.”% The plans for
the Pier 55 Project already show that this is false (only a small fraction will overlap with the
current Pier 54 site), and incredibly, the next sentence in the Board meeting minutes contradicts
Ms. Wils’s comments by specifying that “[t]he new pier would be built between the current Pier
54 and the Pier 56 pile field.””®

29.  Ms. Wils’s presentation also did not specify that the Pier 55 Project would
constitute a water-dependent use, as required by the Park Act. The minutes show that Ms. Wils
stated that the project was being built in accordance with the Park Act, where Ms. Wils said that
“[t]he uses permitted by the proposed lease are permitted and encouraged by the Park Act, which
authorizes passive and active public open space uses and public recreation and entertainment,
including the arts and performing arts.”®’ However, Ms. Wils made no mention of whether the
Pier 55 Project was a water-dependent use.

30.  Ms. Wils stated that the GPP “expressly envisions renovation [of Pier 54] as park
space.”28 But Ms. Wils did not explain why, if this were true, the GPP needed amending.

31.  Ms. Wils stated that the building of the Pier 55 Project in its proposed location
would be “[c]onsistent with the November 2013 amendment to the Park Act.”” But that
amendment allowed for the rebuilding of Pier 54 “outside of its historical footprint.”*® The
amendment certainly did not allow building a new island on a new site only slightly overlapping
with the current Pier 54’s footprint.

32. Several voting Board members, including Directors Stern, Silver, and Pegues,

arrived after Ms. Wils began her presentation, and thus voted based on incomplete information.!

5 HRPT Board Meeting Minutes, Feb. 11, 2015, at 4 (Ex. O).
26 1d. at 5 (emphasis added).

2T1d. at 11.

B1d.

214

302013 Amendment to Hudson River Park Act § 9(e) (Ex. B).
3 HRPT Board Meeting Minutes, Feb. 11, 2015, at. 6 (Ex. O).
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33.  The Hudson River Park Trust approved the Lease without issuing any bid
prospectus or seeking competing bids for the design and operation of the new pier. All
negotiations regarding the building of the Pier 55 Project were conducted behind closed doors
with only one party.

The HRPT Violated the Public Trust Doctrine

34.  State agencies in charge of public space are bound by the public trust doctrine,
which requires state legislative approval before parkland can be alienated for private, non-park
purposes.

35.  The public trust doctrine is a common law principle, codified in New York State
law,> that certain resources, such as parkland, are held in trust by the government for public use,
and the government must maintain these resources for such use. These “public uses” include the
provision of free, open areas for recreation and community activities.

36. The HRPT’s actions violated the public trust doctrine by alienating public
parkland to PierSS5, Inc., a private entity. Pier55, Inc. retains tremendous discretion over the use
of the new structure, including the power to charge whatever they may want to charge for tickets
to 49% of events held in the structure’s two event spaces. The Lease between the HRPT and
Pier55, Inc. also potentially allows for private memberships to the “island” for permitted events
and shows that the new structure is in fact a semi-private event space.

37. The HRPT’s actions also violated the public trust doctrine by taking away an
important part of protected navigable waters between Pier 54 and Pier 57, currently used by
recreational boaters and kayakers.>

38.  Nothing in the Park Act allows the HRPT to alienate parkland in this manner or to
build a large structure such as this one in the Estuarine sanctuary.

39.  Nothing in the Park Act construes this amphitheater, with private ticketing for

half of its events, as a proper “park use.”

32 N.Y. Gen. City Law § 20(2) (codifying the public trust doctrine).
33 Buchanan Aff. | 15.
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The HRPT Violated SEQRA and CEQR*

40.  As a state agency considering a project with a potential environmental impact, the
HRPT was required to follow SEQRA and its regulations. The EAF acknowledges that the Pier
55 Project is subject to environmental review under SEQRA regulations and guidelines.35

41. Under SEQRA, a state agéncy must determine whether or not its proposed actions
have the potential to cause a significant environmental impact. The agency must publish a
declaration of significance in the form of a “positive declaration of significant impact” or
“negative declaration of significant impact” before an application can be considered complete

and approved by the designated agency.36

THE PIER 55 PROJECT IS A TYPE I ACTION UNDER SEQRA, AND THUS
PRESUMPTIVELY REQUIRES AN EIS

42.  Under SEQRA and its regulations, an agency must determine whether its
proposed action is classified as Type I, Type II, or Unlisted. A Type I action is one that is “more
likely to requiré the preparation of an EIS than Unlisted actions.”™’ A Type II action is one that
has “been determined not to have a significant impact on the environment or [is] otherwise
precluded from environmental review under” SEQRA.*® An action which is not of the type
enumerated under NYCRR §§ 617.4 or 617.5 is deemed to be an Unlisted action.>®

43. The HRPT acknowledges that the proposed Pier 55 Project is a Type I action.

3* CEQR is New York City’s process for implementing SEQRA, and “can be no less stringent
than its state counterpart.” See New York City Mayor’s Office of Environmental Coordination,
Frequently Asked Questions, http://www.nyc.gov/html/oec/html/ceqr/faq_general.shtml (Ex. V).
CEQR differs from SEQRA in that its procedures pertain to proposed discretionary actions
specifically taking place within the boundaries of New York City. Going forward, for ease of
reference, we will refer to SEQRA and CEQR collectively as “SEQRA.”

> EAF at A-1 (Ex. H).

36 6 NYCRR § 617.3(a) (Ex. QQ); see also Hudson River Park Act § 7-4 (Ex. R).

6 NY CRR § 617.4(a)~(b) (Ex. QQ).

*1d. at § 617.5().

¥ Id. at § 617.2(ak).

11
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44.  Since the Pier 55 Project is a Type I action, it is likely to require the preparation
of an environmental impact statement (“EIS”) under applicable law.*® In fact, SEQRA
regulations state that “the fact that an action or project has been listed as a Type I action carries
with it the presumption that it is likely to have a significant adverse impact on the environment

and may require an EIS.”"!

THE PIER 55 PROJECT WILL LIKELY CAUSE SIGNIFICANT ENVIRONMENTAL
IMPACTS, AND THUS REQUIRES AN EIS

45.  The HRPT’s Negative Declaration was issued in error.*? The Pier 55 Project will
likely have multiple significant environmental impacts on the Hudson River and surrounding
ecosystem.

46.  The Project includes the construction of an enormous, new artificial island to be
sited in an area of the Hudson River between existing Piers 54 and 57 defined in the Park Act as
the “Estuarine Sanctuary.”® The Estuarine Sanctuary is an undisturbed, never-before developed
section of the Hudson River Park that is the stopping point or home to more than 200 fish species
and over 85 species of birds found within the Park’s boundaries. The Sanctuary also hosts
numerous plankton species thatare an important food source for fish and other organisms.**

47. In the face of the obvious incursion into the Sanctuary area that a project of this
scale presents, the EAF states that there will be no loss of habitat, impact on species, or
6

disturbance of natural areas.* It is not plausible that the loss of 2.7 acres of overwater area®

could be neutral as to have no effect on indigenous species and the interpier habitat, which is a

“ 1d. at § 617.4(a)-(b).

' 1d. at § 617.4(a)(1) (emphasis added).

*2 Negative Declaration (Feb. 11, 2015), (Ex. X).

“3 See Hudson River Park Act § 8(1) (Ex. R).

* Habitat (Ex. L); “Hudson River Park WILD!”, HUDSON RIVER PARK,
http://www.hudsonriverpark.org/events/hudson-river-park-wild (last visited Mar. 10, 2015)
(Ex. S). '

“ EAF at B-12 (Ex. H).

% 1d. at F-21.
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unique ecosystem.”’ Indeed the Park Act explicitly recognizes that overwater structures have an
impact that should be minimized.*®

48.  Inits analysis, the EAF states that the Pier 55 Project “may affect” the shortnose
and Atlantic sturgeon.49 The shortnose sturgeon is on the federal and state endangered species
lists.”® And yet the EAF concludes, without explanation or further study, that building a 2.7 acre
structure in the middle of these creatures’ habitat will have no potential significant impacts to the
shortnose sturgeon population.5 !

49.  The Pier 55 Project will also create new shading impacts. The new island and
adjoining structures will create an area of shading in the Estuarine Sanctuary where no shade
existed before. The complete lack of sunlight underneath much of the pier will affect the flora
and fauna currently living in that environment, killing nearly all of it permanently.

50.  The new pier will also require driving piles in the river bed, disrupting the
sediment in that area and causing significant noise disturbance over the course of the project’s
multi-year construction. These effects must be studied, and mitigation measures must be
developed.

51. The “actors’ barge” that will serve as a staging area for performers will create
additional environmental impacts not assessed by the HRPT. This poses many problems because
the barge will have its own shading effect, will likely operate a water cooled air conditioning
unit, which will discharge warm water into the Hudson and, relatedly, disturb the river with noise

and artificial light at night.

47 (1998 EIS), at 10-36 (Ex. A).

8 1t does so by restricting the total amount of over- and in-water structures: “in the aggregate,
no more than eight acres of the water section may be covered or altered by floating structures or
minor improvements at any time.” Hudson River Park Act §8(3)(c) (Ex. R). Though the project
does not currently violate this limit, it is significant that projects of this size are generally
considered to have a negative impact on the Park through their overwater coverage.

“ EAF at F-12 (Ex. H).

% 1d. at F-15. |

.
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52.  The Pier 55 Project, in combination with the Pier 57 Project that has been
expanded to include 250,000 square feet of office space, will potentially impact vehicular,
pedestrian, and bicycle volumes in the area, including along Route 9A. The area adjacent to the
proposed Pier 55 Project is the narrowest section of the Route 9A right-of-way, with traffic jams
occurring daily.>® The addition of a large amphitheater is likely to result in a significant impact
to the Park’s bicycle and pedestrian path, which is the busiest in the nation, along with creating
safety concerns for vehicles and pedestrians in connection with Route 9A.%

53. The proposed Pier 55 Project, towering as high as seven stories, will block the
scenic river views of the general public in the area of [West 13th] Street, as set forth in the photo
rendering below. The HRPT admits as much in the EAF, where it states that “[w]hile the new
pier would be located within the West 13th street visual corridor, that visual corridor does not

provide unique view of the Hudson River vista.”*

HRPT’s claim is unsubstantiated, with the
EAF stating only that there are similar views nearby.

54. The EAF discusses mitigation measures, further acknowledging the potential for
significant environmental impacts. Yet those mitigation measures were never fully developed or
discussed with community members and stakeholders.

55. The Notice and EAF specify that some portion of the new island will encroach on
both the existing Pier 56 pile field and the to-be converted pile field at Pier 54.5 The HRPT has
not studied what effect, if any, the Pier 55 Project will have on the to-be converted pile field at
Pier 54.

56.  The EAF is inaccurate, insufficient, and not a reasonable basis for issuing a
negative declaration of significance.

57. The EAF states broadly that the “[e]nvironmental impacts associated with the

development of the Hudson River Park were analyzed” in the 1998 EIS, including the

52 Fox Aff. q 24-5.

33 Fox Aff. 4 26-27.

* EAF at B-15 (Ex. H).

5> Amended Notice at 1-2 (Ex. D); EAF at A-1 (Ex. H).

14



“renovation of Pier 54 for public park use.”>® That statement is incorrect because the 1998 EIS
did not contemplate any changes to the Estuarine Sanctuary and footprint of Pier 54, as
currently proposed. The 1998 EIS states that Pier 54 was “to be fully restored for public access”
in the same location as the previously vacant Pier 54, and would utilize the arches and granite
bases from the original pier facade of Pier 54.> ® The 1998 EIS further states that limited
maritime activities would be allowed at Pier 54; specifically, that historic ships were anticipated
to dock there.>

58. Similarly, although the 1998 EIS referenced Pier 56 (an area that the proposed
Pier 55 Project will encroach upon), it did not contemplate an artificial island being erected on
top of it. Instead, the 1998 EIS described Pier 56 as an “ecological pier” created for use as a
“wildlife habitat” with indigenous plants to attract birds and butterflies.®

59.  The 1998 EIS makes no mention of Pier 55 or the interpier space in which the
overwhelming majority of the new pier will be constructed. This demonstrates that the 1998 EIS
never contemplated a project like the Pier 55 Project.’ The HRPT’s reliance on the 1998 EIS is
therefore entirely misplaced.

60.  The EAF is further flawed because it fails to adequately describe the total area
impacted by the Pier 55 Project and its related projects, the Pier 54 Connector, and the Crosswalk
Project. The EAF analyzes potential impacts based on the contention that the Pier 55 Project
disturbs less than one river acre.* Yet the EAF also states that the new artificial island will
create “approximately 2.7 acres of overwater structure consisting of a new 320-by-320-foot

platform,” and result “in the creation of approximately 1.9 acres of lighted pile field habitat,”®

361998 EIS at 1-16 (Ex. A).

T EAF at A-8 (Ex. H).

38 1998 EIS at 6-4 (Ex. A).

¥ 1d.

% 1998 EIS at I-8 and S-6 (Ex. A); see also GPP at 11 (Ex. J), where the GPP designates the
existing Pier 56 pile field as an “ecological pier.”

61 1998 EIS (Ex. A)

82 EAF at F-21 (Ex. H).

8 1d
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And the Pier 55 Project includes the conversion of the existing Pier 54 into a pile field, which is
not a part of the “1 acre” and was not examined or discussed in the 1998 EIS, GPP, or any Park
permits.** Nowhere is this disparity explained.

61.  The EAF is also flawed because it uses an erroneous “No Action” baseline to
evaluate the potential effects of the Pier 55 Project.65 The EAF examines the impacts of the Pier
55 Project by comparing the impact of a new Pier 55 against a reconstructed Pier 54 on its
current pilings. This comparison is incorrect bécause there is currently no plan to reconstruct
Pier 54. Instead, the HRPT intends to proceed with demolishing Pier 54 and leave it as a pile
field, regardless of whether or not the Pier 55 Project proceeds.

62.  Notably, in 2013, the HRPT issued a separate Environmental Impact Statement
with regard to the repair and rehabilitation of Pier 57. Pier 57 is also located within the Hudson
River Park and sits just a few blocks north of Pier 54.°° The HRPT prepared an EIS for Pier 57
based on an EAF which stated that the Pier 57 revitalization project could result in potentially
significant adverse environmental impacts.®” There are no obvious reasons for treating the Pier
57 project differently from the Pier 55 Project. If anything, the potential environmental
consequences of the Pier 55 Project are far more dire.

63.  Other projects of similar or smaller size around the city received Positive
Declarations, even though they presented fewer potential impacts.

64. Insum, an agency that approves an action “which may have a significant effect on
the environment” must prepare or cause to be prepared an EIS.%® The foregoing facts show that
there are several potential significant environmental impacts resulting from the Pier 55 Project.

As such, the HRPT violated SEQRA when it failed to prepare an EIS.

6+ 1998 EIS (Ex. A); GPP (Ex. J).

S EAF at A-8 (Ex. H).

% See Pier 57 Redevelopment Project Final Environmental Impact Statement, February 2013,
(Ex. PP). '

%7 Id. at Part I1; see also Pier 57: Draft Scope of Work for an Environmental Impact Statement, at
1 (Ex. Y).

% N.Y. Envtl. Conserv. § 8-0109.2.

16



THE HRPT FAILED TO COMPLY WITH THE NEW YORK CITY WATER
REVITALIZATION PLAN, WHICH ALSO VIOLATES SEQRA

65. SEQRA also requires compliance with the New York City Water Revitalization
Plan (“NYC WRP”).% The Pier 55 Project is inconsistent with the NYC WRP’s policy goal of
“protect[ing] and restor[ing] the quality and function of ecological systems within the New York
City coastal area.”’® Extensive driving of new pile systems, uncontrolled release of
contaminated stormwater, and nighttime illumination and daytime shading of the Estuarine
Sanctuary clearly do not comport with the goals of protecting and restoring the quality of the
Hudson River’s ecological system.

66. In addition, though the HRPT filled out and certified a Coastal Assessment Form,
as required by the NYC WRP, the form contains several mischaracterizations and misstatements,
including a representation that the project would not result in any direct or indirect discharge into
any body of water.”!

67.  The Pier 55 Project is also inconsistent with the NYC WRP’s policy goal of
promoting “use of New York City’s waterways fbr commercial and recreational boating and
water-dependent transportation.”72 The proposed new pier will dramatically reduce access to the
river for recreational boat users who currently enjoy boating activities in the interpier area.

68.  The failure to comply with the NYC WRP constitutes an independent SEQRA

violation.

% 6 NYCRR § 617.6(a)(5) (Ex. QQ).

° NYC WRP, Part I (Policy 4) (Ex. W).

"I See WRP Consistency Form, attached to EAF (Ex. H).
2 NYC WRP, Part I (Policy 3) (Ex. W).

17



The Project Also Violates the Hudson River Park Act and Its Accompanying
Regulations

THE HRPT VIOLATED THE PARK ACT BECAUSE THE PARK ACT BARS THE

CONSTRUCTION OF ANY NON-WATER DEPENDENT USES WITHIN THE WATER SECTION
OF THE HUDSON RIVER PARK

69.  The Park Act requires that, within the Estuarine Sanctuary, “only water dependent
uses shall be permitted.””> The Pier 55 Project does not qualify as a “water dependent use” of
the Estuarine Sanctuary.

70.  The Park Act narrowly defines “water dependent use” as any use “that depends on
utilization of resources found in the water section; recreational activities thglt depend on access to
the water section, such as fishing, boating, swimming in such waters, passive enjoyment of the
Hudson river and wildlife protection and viewing; facilities and incidental structures needed to
dock and service boats; and scientific and educational activities that by their nature require
access to marine reserve waters.”’* The Park Act defines “water section” as “all the area of the
park west of the bulkhead line, including the water, lands under water and space above the water,
but not including the piers and float bridge as they exist on the effective date of [the] Act.””

71.  The Pier 55 Project does not fall within any of the permitted uses under the Park
Act: it does not depend on resources found in the water section, does not depend on access to the

water, is not a facility for docking and servicing boats, and is not being built for research that

requires access to the Estuarine Sanctuary.76

73 See Hudson River Park Act § 3(m) (Ex. R); see also 1998 EIS at 24-115 (Ex. A), where in
response to a comment expressing concern about the potential construction of floating platforms
in the Park, the 1998 EIS specifically states that no platforms will be built in the Park for non-
water-dependent uses.

™ Id.; see also N.Y. Exc. Law § 911(7), where the New York Code section on Waterfront
Revitalization Of Coastal Areas And Inland Waterways defines a “water dependent use” as “an
activity which can only be conducted on, in, over or adjacent to a water body because such
activity requires direct access to that water body, and which involves, as an integral part of such
activity, the use of the water.” (Ex. XX).

7> See Hudson River Park Act § 3(1) (Ex. R).

® EAF (Ex. H); Proposed Lease Agreement (Ex. CC).
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72.  The Pier 55 Project therefore does not meet the definition of “water dependent

use” under the Park Act.”’

THE HRPT VIOLATED ITS OWN REGULATIONS WHEN IT FAILED TO FOLLOW A
PROPER BIDDING PROCESS FOR THE RIGHT TO BUILD AND MANAGE THE PIER 55
PROJECT

73.  The HRPT’s Regulations require any “capital expenditure in excess of one
million dollars over the proposed term of the agreement” to go through a bidding process.78 The
HRPT was required to issue a bid prospectus for the Pier 55 Project.

74.  No bid prospectus was issued for the Pier 55 Project, thereby violating another

part of the HRPT’s governing regulations.

THE HRPT VIOLATED THE PARK ACT, AS THE EAF CONTAINS NO PLANS TO RETAIN
THE HISTORIC ELEMENTS FROM THE WHITE STAR LINE AS REQUIRED BY THE PARK
ACT

75.  The Park Act requires any reconstruction of Pier 54 outside of its historic
footprint to incorporate the historic elements of the White Star Line, including the iron arch.”

76.  The EAF does not contain any indications that the design of the Pier 55 Project
will incorporate the iron arch or other historic elements of the White Star Line. In fact, the EAF
only mentions the iron arch and the White Star Line as part of the “No Action” condition,

indicating the HRPT has no intention of incorporating these elements into the design of the Pier

55 Project.
FIRST CAUSE OF ACTION
77.  Petitioners repeat and reallege each and every allegation in paragraphs 1 through
76 as if fully stated therein.
78.  The public trust doctrine bars the alienation of parkland without the explicit and

unambiguous consent of the State Lc:gislatture.80

" Hudson River Park Act § 3(m) (Ex. R).

821 NYCRR § 752.1(2)(2) (Ex. SS).

7 See Hudson River Park Act § 8.3(e) (Ex. R).

80 See, e.g., Friends of Van Cortlandt Park v. City of New York, 95 N.Y.2d 623, 630 (2001).
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79.  The public trust doctrine has been codified in New York State statutes.®!

80.  The HRPT’s actions constitute an alienation of parkland and were taken without
any legislative approval. The alienation is also for a non-public use, compouriding its alienating
effects.

81.  The HRPT’s actions therefore violate the public trust doctrine.

82. An actual and justiciable controversy exists between Petitioners/Plaintiffs and
Respondents/Defendants because Petitioners/Plaintiffs contend, and Respondents/Defendants
dispute, that Defendants’ actions as described above have violated the public use doctrine.

83.  Petitioners/Plaintiffs seek a declaration that the HRPT’s issuance of negative
declaration, amendment to the GPP, and engaging into a Lease with Pier55, Inc. to build the Pier
55 Project violate the public trust doctrine.

SECOND CAUSE OF ACTION

84.  Petitioners repeat and reallege each and every allegation in paragraphs 1 through
83 as if fully stated therein.
85. SEQRA is a New York state statute designed to protect the environment.
86. CEQRis a New York City law designed to protect the environment.

87. Under SEQRA, the “environment” is broadly defined as:

the physical conditions which will be affected by a proposed action, including
land, air, water, minerals, flora, fauna, noise, objects of historic or aesthetic
significance, existing patterns of population concentration, distribution, or growth,
and existing community or neighborhood character.®?

88.  SEQRA protects the environment by requiring “the responsible agency, as early

as possible in the formulation of a proposal for an action, [to] make an initial determination

whether an environmental impact statement need be prepared for the action.”®

89.  Under SEQRA, “agency” means “any state or local agency.”®

81 N.Y. Gen. City Law § 20(2) (codifying the public trust doctrine).
82 N.Y. Envtl. Conserv. § 8-0105.6 (Ex. AAA).
8 N.Y. Envtl. Conserv. § 8-0109.4 (Ex. BBB).
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90.  The HRPT is an agency as defined by SEQRA.
91. Under SEQRA, an “action” is defined as:

projects or activities directly undertaken by any agency; or projects or activities
supported in whole or part through contracts, grants, subsidies, loans, or other
forms of funding assistance from one or more agencies; or projects or activities
involving the issuance to a person of a lease, permit, license, certificate or other
entitlement for use or permission to act by one or more agencies.85

92.  The Pier 55 Project involves a project or activities “directly undertaken by” an
agency, the HRPT.*

93. The Pier 55 Project is a “project[] or activit[y] involving the issuance to a person

of a lease.”®’

94.  The Pier 55 Project is a project or activity “supported...in part through contracts,

grants, subsidies, loans or other forms of funding assistance from one or more agencies.”88

2589

9s. The Pier 55 Project “involv([es]...the issuance of a permit.
96. By reason of the foregoing, the Pier 55 Project constitutes an “action” within the
meaning of SEQRA.>°

97. The Pier 55 Project is a Type I action.

98.  The Pier 55 Project has the potential for significant environmental impact.

99.  The HRPT was required to follow SEQRA and issue a positive declaration of
significant environmental impact requiring, among other things, the preparation of an EIS.

100. The HRPT’s failure to prepare an EIS is a violation of SEQRA.

% N.Y. Envtl. Conserv. § 8-0105.3 (Ex. AAA).

85 1d. at § 8-0105.4(0).

% 1d.

8 Lease Agreement between Hudson River Park Trust, Landlord, and Pier55, Inc., Tenant
(Feb. 11, 2015) (“Lease”) (Ex. BB).

%8 EAF (Ex. H).

¥1d.

% N.Y. Envtl. Conserv. § 8-0105.4.
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101. By issuing a negative declaration on February 11, 2015, the HRPT indicated that
it refuses to prepare an EIS.

102. Petitioners have no remedy at law.

103. This Article 78 Petition is the proper vehicle for this cause of action as the HRPT
is a governmental entity, and the cause of action lies in its violation of lawful procedure, error of
law, and arbitrariness and capriciousness.91

104. This Court has jurisdiction and is the proper venue for this Article 78 Petition.

105. By reason of the foregoing, Petitioners are entitled to an order:

i. Enjoining the start of construction of any aspect of the Pier 55 Project
until such time as Respondents fully comply with the requirements of SEQRA/CEQR,
including completing an EIS; and

il. declaring that any approvals made by any government entity, without
compliance with SEQRA/CEQR, are null and void ab initio.

THIRD CAUSE OF ACTION

106. Petitioners repeat and reallege each and every allegation of paragraphs 1 through
105 as if fully stated therein.

107. The Park Act requires that within the Estuarine Sanctuary, “only water dependent
uses shall be permitted,” for which water is integral to such use (e.g., boating, swimming,
sailing, or waterborne commerce).92

108. The EAF incorrectly states that the Pier 55 Project is a water-dependent use.”
The Pier 55 Project does not depend on utilization of the resources found in the water section,
does not involve any recreational activities that depend on access to the water section, is not a

facility needed to dock and service boats, and does not involve scientific and educational

activities that by their nature require access to marine reserve waters.

L CPLR § 7803.
92 See Hudson River Park Act § 3(m) (Ex. R).
% EAF at B-11 (Ex. H).
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109. The Pier 55 Project is therefore not a water-dependent use under the Park Act,
which governs the Park.

110.  Accordingly, construction of the Pier 55 Project would violate the Park Act §
3(m).

111. The HRPT’s regulations also require the HRPT to host a bidding process for
capital expenditures in excess of one million dollars over the proposed term of the agreement.”

112. The HRPT did not host such a bidding process nor did it issue a bidding
prospectus.

113.  Accordingly, the HRPT violated its own regulations.

114. The Hudson River Park Act requires any rebuilding of Pier 54 outside of its
current footprint to include historic elements of the White Star Lines.

115. The HRPT’s plans for the Pier 55 Project do not include any historic elements of
the White Star Lines.

116.  Accordingly, the HRPT violated the Hudson River Park Act, § 8.3(¢).

117. Petitioners have no remedy at law.

118. This Article 78 Petition is the proper vehicle for this cause of action as the HRPT
is a governmental entity, and the cause of action lies in its violation of lawful procedure, error of
law, and arbitrariness and capriciousness. CPLR § 7803.

119. This Court has jurisdiction and is the proper venue for this Article 78 Petition.

120. By reason of the foregoing, Petitioners are entitled to an order:

i. Enjoining the start of construction of any aspect of the Pier 55 Project
until such time as Respondents fully comply with the requirements of the Hudson River

Park Act and its accompanying regulations; and

ii. declaring that any approvals made by the Hudson River Park Trust,

without compliance with the Hudson River Park Act, are null and void ab initio.

%21 NYCRR § 752.1(a)(2) (Ex. SS).
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FOURTH CAUSE OF ACTION

121.  Petitioners repeat and reallege each and every allegation of paragraphs 1 through
120 as if fully stated therein.

122.  This Court has broad discretion, under CPLR § 6301, to grant a preliminary
injunction “in any actions where...the plaintiff has demanded and would be entitled to a
judgment restraining the defendant from the commission or continuance of an act, which ...
would produce injury to the plaintiff.”

123.  This discretion includes the power to grant affirmative, mandatory relief in the
form of a preliminary injunction directing a government entity to fulfil its statutory
responsibilities.

124.  As discussed above, Respondents’ actions constitute violations of the public trust
doctrine, SEQRA, CEQR, the Hudson River Park Act, and its accompanying regulations.

125. Petitioners have demonstrated a likelihood of success on the merits because
Respondents have committed numerous violations of environmental protection statutes, park
governance statutes and regulations, and the public trust doctrine.

126. Petitioners have demonstrated a danger of irreparable injury absent an injunction
because the HRPT is preparing to drive numerous pilings into the Estuarine Sanctuary, causing
significant damage to protected wildlife. These pilings will also displace a navigable and
protected area used by kayakers and boaters.

127. Petitioners have demonstrated that the balance of equities are in their favor.
Respondents may still build their project in the future, but must do so through the proper
governmental and statutory channels. They may seek governmental approval for their project in
order not to run afoul of the public trust doctrine. They may produce an EIS in order not to run
afoul of SEQRA. And they may take the appropriate steps to comply with their own governing
statute and regulations. However, if they start driving pilings into the Estuarine Sanctuary, they
will undoubtedly do serious and irreversible damage to the riverbed and the protected Estuarine

Sanctuary.
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128. Petitioners have no remedy at law.

129. This Article 78 Petition is the proper vehicle for this cause of action as the HRPT
is a governmental entity, and the cause of action lies in its violation of lawful procedure, error of
law, and arbitrariness and capriciousness.95

130.  This Court has jurisdiction and is the proper venue for this Article 78 Petition.

131. By reason of the foregoing, Petitioners are entitled to an order enjoining the start
of construction of any aspect of the Pier 55 Project, until such time as Respondents comply fully
with the requirements of the public trust doctrine, SEQRA, CEQR, and the Hudson River Park
Act and its accompanying regulations.

PRIOR APPLICATION

132.  No prior application has been made for the relief requested herein.
RELIEF REQUESTED
WHEREFORE, for the reasons stated herein and in the accompanying papers,
Petitioners demand judgment as follows:

As to the First Cause of Action:

i. Enjoining the start of construction of any aspect of the Pier 55 Project
until such time as Defendants fully comply with the public trust doctrine; and

ii. declaring that any approvals made by the Hudson River Park Trust,
without compliance with the public trust doctrine, are null and void ab initio.

As to the Second Cause of Action:

i. Enjoining the start of construction of any aspect of the Pier 55 Project
until such time as Respondents fully comply with the requirements of SEQRA/CEQR;
and

ii. declaring that any approvals made by the Hudson River Park Trust,

without compliance with SEQRA/CEQR, are null and void ab initio.

As to the Third Cause of Action:

% CPLR § 7803.
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i. Enjoining the start of construction of any aspect of the Pier 55 Project
until such time as Respondents fully comply with the requirements of the Hudson River
Park Act and its accompanying regulations; and

ii. declaring that any approvals made by the Hudson River Park Trust,
without compliance with the Hudson River Park Act and its accompanying regulations,
are null and void ab initio.

As to the Fourth Cause of Action:

i. Enjoining the start of construction of any aspect of the Pier 55 Project
until such time as Respondents fully comply with the requirements of the public trust
doctrine, SEQRA/CEQR, and the Hudson River Park Act.

As to All Causes of Action:

i. Affording such additional relief, including award of fees as the Court may
deem just and proper.
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Dated: New York, New York
June 11, 2015

Respectfully submitted,

O’MELVENY & MYERS LLP

By:

'Efic B. Rothenberg

Eric B. Rothenberg

Jeffrey A. N. Kopczynski
Jonathan G. Fombonne
Philip E. Legendy

7 Times Square

New York, New York 10036
Telephone: (212) 326-2000
Facsimile: (212) 326-2061

Jesse Glickstein

1625 Eye Street N.W.
Washington, D.C. 20006
Telephone: (202) 383-5300
Facsimile: (202) 383-5414

Attorneys for Petitioners

27



EXHIBIT B



SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

THE CITY CLUB OF NEW YORK, INC,,
ROBERT BUCHANAN, AND TOM FOX

Petitioners/Plaintiffs,

- against -

HUDSON RIVER PARK TRUST and PIER5S5, -

Inc.,

Respondents/Defendants.

MEMORANDUM IN SUPPORT OF
VERIFIED PETITION

Index No.

ORAL ARGUMENT REQUESTED



TABLE OF CONTENTS

Page
PRELIMINARY STATEMENT ..ottt ee et e et e e e enne e e nnneeenee s 1
|. BACKGROUND AND FACTS....cct ettt st st sae st sne e 9
1 Hudson River Park: A Cherished and Vulnerable Environment
Protected by SEQRA and CEQR.........ccoceeiieieceececee e 9
2. The Pier 55 Project ANNOUNCEMENT ........coveierierieriesieeeeee e 12
3. The Pier 55 Project Comment Period .........cccoceeveeieceevecce e 14
4, The HRPT Issues a Negative Declaration ..........c.ccoceveevennenieneeiinnene 18
[1. STANDARD OF REVIEW .....oooiiiiiiiisie sttt 19
1 DECLARATORY JUDGMENT ..o 19
2. ARTICLE 78.....eieee ettt 20
I o101V N N SR 21
1. THE HRPT'SACTION VIOLATES THE PUBLIC TRUST
DOCTRINE ...ttt e s s nnae e enaeeen 22
2. THE HRPT HASVIOLATED ITSLEGAL OBLIGATION TO
FOLLOW SEQRA . ...ttt ettt 27
a The HRPT was bound by the presumption of a significant
adverse effect, yet purposefully ignored multiple potential
AOVEISE EFTECES. ... 30
1 The HRPT failed to take a“hard look” at the many
potential adverse effects of the Pier 55 Project................ 30
2. The HRPT considered no alternatives for the Pier
55 Project when several alternatives would have
achieved the same central purpose.........cccceevveeereenienenne 36
3. The Draft EAF s discussion of mitigating measures
shows that there are, in fact, potential significant
1] 07= o £SO 37
b. The HRPT relied on the Draft EAF s flawed methodol ogies
for itsfinding of “no significant impact” and issuance of a
Negative DeClaration. ........ccocveeerereneeneeesee e 38
C. The HRPT’ s finding of “no significant impact” is even
more arbitrary given its opposite conclusion for the smaller
Pier 57 Project just bloCKS away . .......ccccevveeeeneeniecce e 44
d. The Pier 55 Project runs counter to New York City’s
Waterfront Revitalization Program, and therefore violates
SEQRA . ettt een e 47



TABLE OF CONTENTS

(continued)
Page
3. THE HRPT HAS FAILED TO COMPLY WITH ITS OWN
GOVERNING STATUTE AND REGULATIONS.......cooeierrrienienienins 50
a The HRPT’s Action Violates the Park Act’s Ban on
Projects Lacking a Water-Dependent Use. ........ccccceveeveeiecnenee. 50

b. The HRPT’s Action Violates Its Own Regulations
Governing Leases by Foregoing the Bidding Process
Required for Leases Providing for a Capital Expenditure of
Over One Million DOH@rs.......c.ccoeenenineseseseeeeee e 53

C. The HRPT May Only Rebuild Pier 54 Outside of its
Current Footprint if Includes the Historic Elements from

the White Star LiNe. ....cc.ooeeiiieceeeeee e 57

4. PETITIONERS ARE ENTITLED TO DISCOVERY ......cccoovvvieirirenne 58

V. PRELIMINARY INJUNCTION ..ottt s 60
RV O 0 N[ I 1 S 61



TABLE OF AUTHORITIES

Page

Cases
Akpan v. Koch,

554 NL.E.2d 53 (N.Y. 1990).....cceierrerirteseeeseeiestessesiessestesseeseeseeeessessessessessesseesessseses 21, 22,48
Aldrich v. New York,

208 Misc. 930 (1955), aff'd, 2 A.D.2d 760 (2d DeP’'t 1956).......ccceruereerrererierrenerreeeeeenens 25, 26
Baker v. Village of EImsford,

70 A.D.3d 181 (2d DEP’'t 2009) .....eeiveieeiririeriirieeeeseesiesieseessessessessesseeeessessessessessessessessessenns 22,33
City Council of City of Watervliet v. Town Bd. of Town of Colonie,

822 N.E.2d 339 (N.Y . 2004) ......cueiueierieseietesieareeeeeestestestestestessessessesseesessessessessessessessessenssenses 29
Council of City of N.Y. v. Giuliani,

O3 NLY .20 B0 (1999) ....eeveeeeieeieeieiesee ettt st aeste st reebe s e et et et e tenrenneereeneeneeneas 27
Develop Don’'t Destroy (Brooklyn) v. Empire Sate Dev. Corp.,

914 N.Y.S.2d 572 (Sup. Ct., N.Y. Cnty. 2010) ....ccoeeieeeriesiesiesieereeeeeeeeseesee e seesse e ssessesseeneas 22
Doev. Dinkins,

192 A.D.2d 270 (1St DEP't 1993) ....uveeeiesieeteeiieiieee e ettt see st stesne st sseese e e neeneenaennens 62
Doremusv. Town of Oyster Bay,

711 N.Y.S.2d 443 (2d DEP’'t 2000)......0ecueeueerereeieriesiesieseessesseeeseeseessessessessessessessessenns 43, 44, 46
Drew v. Schenectady Cnty.,

BB INLY .20 242 (1996) .....eeeveeeeeueenieieiiesiesiestestestessesseeseeseesaessesbessessessesseeseeneensessestessessesseenenneeneas 27
Excellus Health Plan, Inc. v. Serio,

809 NLE.2d 651 (N.Y. 2004) ......cceeiererieseesreseeieeeeesiessessessessesseesessesseessessessessessessessessessesssenses 21
Farrington v. Incorporated Village of Southampton,

205 A.D.2d 623 (2 DEP't, 1994) ....cueeiieieieiesieeieeieeesee e ste et ae st sae e nnesre e e e neas 33
Friends of Port Chester Parksv. Logan,

760 N.Y.S.2d 214 (20 DEP't 2003)....cueeueeueeieriesiesiesieeeeeeseeseessessessessessessesseessessessessessessessesses 31
Friends of Van Cortland Park v. City of New York,

95 NLY .20 623 (2001) ...c.veieeeuieieeieiesiesiesiestesresseeeeeesaeseessessessessesseeseessessessessessessessessensennens 24,25
Gerber Prods. Co. v. N.Y. State Dep’t of Health,

No. 1628-14, 2014 WL 7745848 (Sup. Ct., Albany Cnty. Aug. 21, 2014) .........cccovvrrererreeenne, 60
Incorporated Village of Poquott v. Cahill,

782 N.Y.S.2d 823 (20 DEP’'t 2004)......cecueeieeiieieeieiesiesieseeste st saesae e sae s ssesresneenens 32,40
Jackson v. N. Y. Sate Urban Dev. Corp.,

L N N I | 7 N S SROPS 44
King v. Kay,

963 N.Y.S.2d 537 (N.Y. SUP. Ct. 2013) ...ocueirerieeiieeeiesiesiesiesiesiesresseseeeeseeseesseseessessessessesseenens 22



TABLE OF CONTENTS

(continued)
Page

Kogel v. Zoning Bd. of Appeals of Town of Huntington,

871 N.Y.S.2d 638 (20 DEP't 2009).....cueiueirirrerririirieeeseesieseesiessessesseseeeeseessessessessessessessens 32,33
Lally v. Johnson City Central School Dist.,

105 A.D.3d 1129 (3d DEP't 2013) ....eeueeieiiriesieniisieeieeeseesiessesiessessessesseeseessessessessessessessessesnenns 60
Land Master Montg I, LLC v. Town of Montgomery,

821 N.Y.S.2d 432 (N.Y. SUP. Ct. 2000) ......erverrerrereriesieriesiesiesiessessesesseessesessssssessessessessessesnens 36
Long Island Lighting Co. v. Allianz Underwriters Ins. Co.,

35 A.D.3d 253 (2006) ......everueruerueenieiesiesie st sttt sttt st bbbttt bbb nae e neeneas 21
Margolisv. New York City Transit Auth.,

157 A.D.2d 238 (1St DEP T 1990) ...c.veuveeeriirierieriieie e sie st sttt b b neenee e e 60
McCain v. Koch,

TON.Y .20 109 (L987) ..ottt sttt sttt ettt bbbt e et et sbesbenresseeneeneas 62
Merson v. McNally,

Q0 NLY.2d 742 (N.Y . 1997) .ottt sttt sttt bbbt et 29
Miller v. City of Lockport,

210 A.D.2d 955 (AN D't 1994) ....ceiieiieieieiiieee ettt 36
Montauk Imp., Inc. v. Proccacino,

B3 NLE.2A 344 (N.Y . L1O77) ettt sttt sttt neas 22
Mooney v. Superintendent of New York State Police,

117 A.D.2d 445 (30 DEP T 1986) ......ceueeeeiirieriesiesiesieee ettt st sae st s 60
Nespoli v. Doherty,

2007 WL 3084870 (Sup. Ct. N. Y. Cnty. Sep. 28, 2007) ....ccvvererrerierererienieseesiesiesvesiesieseeens 60
Nestle Waters N. Am., Inc v. City of New York,

121 A.D.3d 124 (1St DEP T 2014) ..ottt sttt bbb naenne s 21
Nobu Next Door LLC v. Fine Arts Hous., Inc.,

R R To [ e N 000 OSSR 62
NYC New York Marina, LLC v. Town Bd. of East Hampton,

842 N.Y.S.2d 899 (Sup. Ct., N.Y. CNty. 2007) ...eeeeieeerierieniesienieseseeeesee e sie e sseseseeeas 23
Omni Partners, L.P. v. County of Nassau,

654 N.Y.S.2d 824 (20 DEP T 1997)....cueeieieeieeie ettt 31
Prand Corp. v. Town Bd. of Town of East Hampton,

78 A.D.3d 1057 (20 DEP't 2010) ....cuvireiiirierieriieiieee et 21,22
Pricev. New York City Bd. of Educ.,

837 N.Y.S.2d 507 (Sup. Ct., N.Y. CNty. 2007) ....eeceeieierierieniesieniesieseeeesee e see e seseeneas 22
Raritan Baykeeper, Inc. v. City of New York,

No. 31145/06, 42 Misc.3d 1208(A) (Sup. Ct., Kings Cnty. Dec, 20 2013) .......cccveerererennnnn 24

-iv-



TABLE OF CONTENTS

(continued)
Page

Raritan Dev. Corp. v. Slva,

689 N.E.2d 1373 (N.Y . 1997) .. .oi ettt sttt st e e re et e e s neeneeneas 21
Riverhead Business Imp. Dist. Mgmt. Ass'n, Inc. v. Stark,

677 N.Y.S.2d 383 (2A DEP't 1998).......eeiieieciieiie ettt et ee st sbe e s nresnesneenne s 30
Riverkeeper, Inc. v. Planning Bd. of Town of Southeast,

88L N.E.2d 172 (N.Y . 2007) ....cceeieeieeeeeeteesieeee st esteeee s e e stesaesseesseeaesseestesnsesseesseensesneesseensesnes 22
SP.A.C.E. v. Hurley,

40 T N I 0o I 7 S 31, 32, 39
Stop BHOD v. City of New York,

2009 WL 692080 (Sup. Ct., Kings Cnty. Mar. 13, 2009)........cccueiereereerieseesreeseeseesseesseseesees 60
Town of Dickinson v. County of Broome,

583 N.Y.S.2d 637 (3d DEP't 1992).....cceeeiieeieieesieeie e eseeee st see e esae e s sne e sneennens 32,33
Town of Pleasant Valley v. New York Sate Bd. of Real Prop. Servs,,

AT AN B I o R 020 I = o A R L ) 60
Union Square Park Cmty. Coal., Inc. v. New York City Dep't of Parks & Rec.,

B NI To I 7 2 01 24, 25, 26
Universal Waste, Inc. v. N.Y. Sate Dep’t of Envt’| Conserv.,

778 N.Y.S.2d 855 (N.Y. SUP. Ct. 2004) ......eeeeeeieeieeeesteeseseesteeseeseesse e eee e eaesseesreesesneennens 51
Williamsv. Gallatin,

229 N.Y . 248 (1920) ....eeeeeeeeeeieeee st esteeeesteesteseesseesseeseesseesteaseesseenseeneeaseesseeeesneesseeneeeneensens 24, 28
Statutes
HUASON RIVEr Park ACE, 8 7-4......eee ettt e et aesneenneenne s 29
NLY. GEN. City LAW 8 20(2) ...ecueecreeieeie ettt ettt ettt et s e s te e s ra e reesaesaeeaesnaesbeesesneesneensenn 25
Rules
(O3 I T I 00 SRRSO 20
(O3 I R 401 ) USRS 21
Regulations
B NYCRR 88 617, Bl SEQ...cuveieeitieieeiesteeiteseesieeste s e steestesreesseeaesseesteesaesreesseeneesseessesnensnes 30,31, 44



PRELIMINARY STATEMENT!

This case challenges Respondent Hudson River Park Trust’s (“HRPT” or the “ Trust”)
decision to approve a massive construction plan in the heart of the Hudson River Park’s
Estuarine Sanctuary in violation of the public trust doctrine, New Y ork’s environmental laws,
and the Hudson River Park Act (the “Park Act”). On avulnerable, never-before-disturbed
stretch of the Hudson River that the New Y ork Legislature has designated an Estuarine
Sanctuary, Respondents HRPT and Pier55, Inc., are constructing a mammoth overwater
entertainment venue that threatens to irrevocably impact a protected tidal habitat and deprive
citizens public access to the water.

The “Pier 55 Project” would feature a 117,000-sgquare-foot manmade island—about the
size of the average Home Depot—sitting on nearly 550 new pilings and towering as high as
seven stories above the water. 1t includes a 700-seat outdoor theater to be equipped with an
elaborate overwater lighting system, an additional secondary event space capable of
accommodating thousands, a giant near-permanent barge moored on-site, and many more design
elements at odds with the principles the HRPT was entrusted to uphold. So grandioseisthe Pier
55 Project, the brainchild of media mogul Barry Diller, that it has already earned the nicknames
“fantasy idand,” “billionaire’ sidand,” and simply “Diller’ sIsland,” with questions being raised
regarding the HRPT’ s transparency in disclosing details of the project to elected officials when

an amendment to the Hudson River Park Act was voted on in 2013 to facilitate the Project.

! Unless otherwise indicated, citations to “EX. __" areto exhibits, true and accurate copies of which are
attached to the Affirmation of Jeffrey Kopczynski.

2 Benjamin Snyder, Barry Diller planning a fantasy island on New York’s Hudson River, FORTUNE (Nov.
17, 2014), http://fortune.com/2014/11/17/barry-diller-planning-a-fantasy-island-on-new-yorks-hudson-
river/ (Ex. F); David Callahan, The Billionaires’ Park, N.Y. TIMES (Nov. 30, 2014),
http://www.nytimes.com/2014/12/01/opinion/the-billionaires-park.html (Ex. FF); Inga Saffron, America’s




It would be logical to assume that a venture of this scale and ambition in a park
designated for public use—aimed at a riparian habitat this sensitive and indispensable—could
win the necessary approvals only after athorough, public vetting of all the potential
environmental impacts and the HRPT’ s own requisite “hard look™ at the data, and ensuring that
the general public would have appropriate access to the proposed manmade island. But that
never happened. Instead, the HRPT alienated public parkland and presided over arushed and
secretive process, prejudiced by outdated analyses and fal se comparisons that failed to comport
with the basic requirements of New Y ork State and New Y ork City environmental laws.

Moreover, the Pier 55 Project was the result of a secretive process designed to reach a
preordained outcome that lacked the transparency required by law and was not designed to solicit
meaningful public scrutiny. At every stage, the Trust utterly ignored its obligations to engage
the public in consideration of a massive plan such asthis. There was no request for proposals
and no bidding process. Rather, the plan took shape via backdoor discussions between the
HRPT and billionaire Barry Diller (the project’s primary financier), beginning as early as
February 2013. During thistime, the HRPT privately hammered out and memorialized the
details and terms of the plan, drafting the near-final versions of the lease with Diller’ s private
organization (Pier55, Inc.), the environmental assessment form, and an amendment to the
Hudson River Park’s General Project Plan (the“GPP’). Thus, by the time the HRPT publicly
disclosed the Pier 55 plan in November 2014, nearly everything about it had already been

predetermined. The “public process’ that ensued was flawed and illusory.

Billionaires Are Turning Public Parks Into Playgrounds for the Wealthy, NEw REPUBLIC (Feb. 2, 2015),
http://www.newrepublic.com/article/120909/barry-dill ers-pier-55-park-how-money-changing-city-parks
(Ex. E); LisaW. Foderaro, How Diller and von Furstenberg Got Their Island in Hudson River Park, N.
Y. TIMES (Apr. 3, 2015), http://www.nytimes.com/2015/04/05/nyregion/how-diller-and-von-furstenberg-
got-their-id and-in-hudson-river-park.html (Ex. M).




Under the Park Act, where, as here, the HRPT is considering a proposed action that
entalls aleasein excess of 10 years and/or an amendment to the Hudson River Park’s General
Project Plan, the HRPT must provide the public with at least a 60-day comment period and hold
apublic hearing on the project before the HRPT’ s Board may vote on the project. Here, the
HRPT provided the bare minimum process and offered no substantive changes to the plan asa
result of comments received. The Boards's swift and unanimous approval of the plan shortly
after the close of the 60-day comment period, the same day that the HRPT finalized the
environmental form and lease, further confirms that the Pier 55 Project was a fait accompli,
lacking in public scrutiny, and in derogation of the transparency and meaningful public process
required under the Park Act—or, indeed, under the New Y ork State Environmental Quality
Review Act (“SEQRA”). By simply going through the motions of the Park Act’s mandatory
public process for “significant actions,” and by circumventing entirely SEQRA’s public review
process, the Trust violated its obligations to the public as stewards of the Hudson River Park
under both laws.

In short, the HRPT rubberstamped its own secretly designed project, without regard not
only to tremendous risk that the proposed Pier 55 Project will not only create significant
environmental impacts, but also that a publicly designated area of the Park will become an inner-
city country club of sorts, excluding all but the wealthiest New Y orkers. Petitioners The City
Club of New York ("City Club”), a member-supported non-profit advocacy organization
dedicated to promoting thoughtful urban land use policy that responds to the needs of all New
Y orkers, including issues directly related to the environment and government practices; Robert
Buchanan, Co-Chair of the New Y ork—New Jersey Harbor & Estuary Program and member of

the City Club; and Tom Fox, member of the Hudson River Park Alliance and the City Club, a



Founding Board member of Friends of the Hudson River Park, and former President of the
Hudson River Park Trust, bring this litigation to ensure the full and proper review and process
that Respondents evaded. The Pier 55 Project should be enjoined until it appropriately protects
the public’ s right to access the new pier and complies not only with all relevant environmental
laws, but also coastal plans, the HRPT’ s governing regulations, and the HRPT’ s own enabling
statute, the Hudson River Park Act.

The HRPT Alienated Public Parkland Without Authorization. Under the public trust
doctrine, acommon law principle, certain resources, such as parkland, are held in trust by the
government for public use, and the government must maintain these resources for such use. The
HRPT’ s Pier 55 Project constitutes an alienation of parkland: the lease approved by the HRPT
allows a non-governmental entity to build and operate a privately funded, manmade
entertainment island in the Hudson River Estuarine Sanctuary without proper legislative
approval. Asdesigned, the Pier 55 Project will allow for private memberships and significantly
limit public accessto an area of the Park specifically designated for water-dependent public uses,
including boating and the docking of historic ships. The Pier 55 Project is better described as a
private entertainment venue, rather than a public pier, asintended by the legislature. Without
state legidlative approval authorizing alienation of the entire Pier 55 Project site, including the
relevant portions of the Hudson River Park’s Estuarine Sanctuary, the Pier 55 Project may not go
forward as approved; and this Court has no alternative but to reverse the Trust’s action, starting
the process anew, and enjoin construction from going forward until such state legislation

authorization occurs.



The HRPT Failed to Conduct an Adequate Environmental Review. The Trust violated
SEQRA?® and the New Y ork City Environmental Quality Review (“CEQR”),* when they failed to
follow the required detailed and well-established environmental review process before
proceeding with the Pier 55 Project. They stopped short of meaningful analysis. First, the
HRPT was obligated to conduct a preliminary, exploratory-type assessment considering the
potential for significant environmental impacts. Second, if it identified such potential impacts,
the HRPT then needed to consider if they warranted a more probing and binding analysis: an
environmental impact statement. To trigger that second, comprehensive study, the HRPT did not
need to conclude that the Pier 55 Project would definitively impact the environment, only that
there was some potential for at least one significant environmental impact—alow bar regularly
met for projects with much smaller impacts than the Pier 55 Project. Even under that low
threshold, the HRPT reached the incredible conclusion that erecting a2.7-acre island in the
Hudson River—and driving 547 concrete pilings’ deep into the sediment-covered bedrock of an
Estuarine Sanctuary protected for habitat preservation, water access and water-dependent use,
and home to threatened and endangered species and their critical habitat—was free of potential
environmental impacts. And in doing so, the HRPT relieved itself of any responsibility for
conducting an environmental impact statement or considering appropriate mitigation measures.

To justify this cursory assessment and self-serving finding, the HRPT relies on an
environmental review conducted by the HRPT’ s predecessor agency—in 1998. That 17-year-old
study says nothing of the Pier 55 Project, which of course did not exist at the time, or even of the
areain which it will be built, but instead focuses on the “renovation and reconstruction” of Pier

54. But the HRPT is not proposing today to renovate or reconstruct Pier 54; it is demolishing

®6 NYCRR 8§ 617.1 et seq. (Ex. QQ).
* 43 RCNY 8§6-01 et seq. (1997) (Ex. UU).
® EAF at F-22 (Ex. DDD).



what remains of Pier 54 to make way for the massive Pier 55 Project, whose environmental
impacts could not possibly have been anticipated, much less measured, by the datathe HRPT
now cites. Even the portions of the analysis based on “current” data reveal internal
contradictions, arbitrary assumptions, and unscientific methodologies. By using thisirrelevant
data analysisto sidestep the Pier 55 Project’ s environmental implications, the HRPT acted
arbitrarily. The HRPT’ s poor conduct is particularly untenable given that only two years ago,
the HRPT performed the full environmental impact statement required under SEQRA and CEQR
for a project much smaller in scope and located only afew blocks north of the Pier 55 Project—
the Pier 57 Project (defined below), where there was no increase in over-water coverage, let
alone almost three acres of new coverage.

The HRPT Failed to Comply with the NYC Local Waterfront Revitalization Program.
By proceeding with the Pier 55 Project, the HRPT aso runs afoul of the New Y ork City
Waterfront Revitalization Program (“NY C WRP”),® which has as one of its policy goasto
“p[sic]rotect and restore the quality and function of ecological systems within the New Y ork City

coastal area.””’

The Pier 55 Project does not even pretend to satisfy that policy goal: thereisno
reasonable argument that driving nearly 550 new pilings (and creating significant new over-
water coverage where none has existed) into an Estuarine Sanctuary protects and restores the
Hudson River’s ecological systems. The NYC WRP also has a policy goa of encouraging
recreational boating. This policy goal will also be undermined if the Pier 55 Project isbuilt ina

previously-untouched water area, because as planned the project in no way encourages

6 DEPARTMENT OF CITY PLANNING CITY OF NEW YORK, THE NEW YORK CITY WATERFRONT
REVITALIZATION PROGRAM, PROPOSED REVISIONS PURSUANT TO SECTION197-A OF THE CITY CHARTER
(2013) (“NYC WRP”) (Ex. W).

"NYC WRP at 39 (Ex. W).



recreational boating. This, too, isan independent violation of SEQRA and CEQR, both of which
require Respondents to comply with the NY C WRP.

The HRPT Violated Its Own Enabling Act. At aminimum, in designing the Pier 55
Project, Respondents were required to comply with the HRPT’ s own enabling statute, the
Hudson River Park Act (the “Park Act”).® The Park Act specifies that, at any proposed
construction site within the Estuarine Sanctuary under the HRPT’ s jurisdiction, “only water
dependent uses shall be permitted.” This rule was designed to preserve the waterfront for
structures that maximize the Hudson River’s many benefits and prevent the construction of
structures that could just as easily be built elsewhere in the city, in addition to promoting water
access and water-dependent activities. Water-dependent uses under the Park Act include
boating, fishing, swimming, and other recreational activities—none of which are contemplated
by the Pier 55 Project, which is anovel but entirely non-aguatic outdoor theater venue. To be
functional, the Pier 55 Project’ s theater could just as easily sit on land; it certainly does not have
to be built atop an Estuarine Sanctuary. As this project proposes to evict existing water-
dependent uses, cover and destroy existing habitat, and frustrate water access, the HRPT’ s Pier
55 Project does not align with the HRPT’ s own enabling act’ s express language calling for this
part of the Park to be used to encourage these existing uses, preserve this habitat, and promote
water access. Further, the HRPT ignored the requirement, put in place by their own 2013
Amendment to the Park Act, to keep the historical elements of the White Star Line in rebuilding
Pier 54.

The HRPT Violated Its Own Leasing Regulations. By approving the Draft Lease with

Respondent Pier55, Inc. without issuing any bid prospectus, and instead, unilaterally and secretly

8 Hudson River Park Act (1998), N.Y. Sess. Laws 592 (McKinney) (the “Hudson River Park Act”) (Ex.
R).



awarding the project to Respondent Pier 55, Inc., the HRPT violated its own rules and
regulations governing leases for the use of property within itsjurisdiction (*Lease
Regulations”’).® The HRPT isrequired to issue a bid prospectus for any lease that includes a total
capital investment in the Hudson River Park of $1 million or more. The Form Lease (defined
below) states that the maximum costs associated with the development of the proposed Pier 55
Project will be $130 million, the mgjority of which is a capital investment, '° and thus an
unequivocal violation of the HRPT' s Lease Regulations.

In sum, Respondents’ headlong pursuit of the Pier 55 Project violates multiple New Y ork
State and City law, and Petitioners respectfully submit this memorandum of law in support of
their Verified Petition for a judgment under Article 78 of the Civil Practice Law and Rules to
enjoin Respondents from proceeding with their proposed construction, annul the EAF and
Negative Declaration, reject the HRPT-approved GPP Amendment, and hold implementation of
the Lease in abeyance pending the outcome of this litigation and until Respondents comply with
relief requested herein, including compliance with the public trust doctrine, SEQRA, CEQR,
LWRP (defined below), Lease Regulations, and the Park Act.

When agencies ignore the public trust doctrine, they deprive citizens of public parkland
that isrightfully theirs. When agencies disregard SEQRA’s and CEQR’ s careful, well-
established processes, the results can be disastrous for the fragile New Y ork waterways and
habitats that sustain hundreds of species, many of them endangered, and that together contribute

to New Yorkers quality of life. Fortunately, Article 78 empowers New Y ork courts, including

921 NYCRR §8§752.1 (Ex. SS), 752.4 (Ex. TT).
19 Merriam-Webster defines “capital investment” as “the amount of money invested or required to be
invested in an enterprise of undertaking.”



this Court, to act as a necessary shield against an agency’ s arbitrary and irrational conduct and
ensure the rational, transparent application of New Y ork laws.

I. BACKGROUND AND FACTS

Petitioners refer the Court to the statement of facts and procedural history set forthin
their Verified Petition dated June 11, 2015 (“Verified Petition™), which isincorporated here by
reference. Additionally, Petitioners state the following.

1. Hudson River Park: A Cherished and Vulnerable Environment Protected by
SEQRA and CEQR

The Hudson River Park (the “Park”) is “an indispensable and cherished resource’** on
the West Side of Manhattan, spanning from Battery Place to 59th Street. It is comprised of
multiuse piers, upland green spaces, biking paths, marinas, and water-access areas in and along
the Hudson River.® The Park provides critical recreation and entertainment opportunities for
residents and visitors; equally important, it serves as avital habitat for the Hudson River’s many
creatures—among them, fish (over 200 species), birds (85 identified species within the Park’s
boundaries),”* mammals, crabs, and more—including those threatened or in danger of
extinction.*

The Park is operated by Respondent HRPT. The HRPT was established under the Park
Act asa* public benefit corporation” and charged specifically “to design, develop, operate, and

maintain” the Park.™ It is mandated to be a“proper and appropriate steward of the environment”

" DianaL. Taylor, Message From the Chair, HUDSON RIVER PARK,
http://www.hudsonriverpark.org/about-us/hrpt/board-of -directors (last visited Mar. 10, 2015) (“Message
from the Chair”) (Ex. LL).

12 Hudson River Park Act § 3(e) (Ex. R).

13 Events: Hudson River Park Wild!, HUDSON RIVER PARK,
http://www.hudsonriverpark.org/eventshudson-river-park-wild-2015(last visited Mar. 10, 2015) (EXx. S).
4 Habitat: Water, Hudson River Park, http://www.hudsonriverpark.org/education-and-
environment/hudson-river-ecosystem/habitat-water (last visited Mar. 10, 2015) (“Habitat”) (Ex. L).

> Hudson River Park Act§ 2(e) (Ex. R).




and “to cooperate, and to coordinate matters relating to the park, with ... [the] community,
environmental, and civic groups.”*® The HRPT is operated by a 13-member Board of Directors,
an autonomous entity that, in effect, decides the Park’ s fate without checks or balances (aside
from this Court and others similarly positioned).*’

The Park was originally conceived, and has been periodically further developed, under
the guidelines and processes provided for by SEQRA and CEQR, New Y ork State's and City’s
environmental regulations, designed to protect the natural environment, inform agency decision
making, and require, where appropriate, that potentially significant impacts be mitigated or
avoided. Those regulations specify a series of processes and duties that public agencies, such as
the HRPT, are bound to when undertaking public projects (referred to under those regulations as
“actions’).*® Neither party to this litigation disputes that the Pier 55 Project—the HRPT action
underlying Petitioners claims—is governed by SEQRA and CEQR.*®

SEQRA'’s processes require any agency undertaking an action to work in tandem with the
public to ensure that all relevant stakeholders are adequately involved in the project’s
development and that environmental concerns are appropriately considered and addressed.
SEQRA requires that any development be balanced against the needs of New Y ork’ s delicate

natural resources. The regulations accomplish this by specifying that actions must progress

'® Hudson River Park Act §8 6(c), (d) (Ex. R).

" The 13-member Board of Directors consists of political appointees, including an investment bank
manager, business lawyers, arisk manager, real estate managers, and ajournalist. See Message from the
Chair (Ex. LL).

®*6 NYCRR §617.2 (Ex. O0).

9 CEQR, New Y ork City’s process for implementing SEQRA, “can be no less stringent than its state
counterpart.” See New Y ork City Mayor’s Office of Environmental Coordination, Frequently Asked
Questions (1) (Ex. V). CEQR differsfrom SEQRA in that its procedures pertain to proposed
discretionary actions specifically taking place within the boundaries of New Y ork City. Going forward,
for ease of reference, we will refer to SEQRA and CEQR collectively as“ SEQRA.”
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through multiple phases of environmental study, analysis, public review, and comment before
the public agency decides whether and how the action should proceed.

Because SEQRA is at its core an environmental protection regulation, it provides a robust
environmental-analysis framework, typically consisting of two distinct analyses. These analyses
are designed to be integrated into a project’ s planning phase. Thefirst analysis consists of
completing a standardized environmental-related form, called an Environmental Assessment
Form (“EAF”). Although relatively lengthy—sometimes consisting of hundreds of pages®®—an
EAF reflects a preliminary, relatively simple analysis that istypically drafted at the inception of
any action. It isused by state agencies, such asthe HRPT, as afactor in deciding whether
additional environmental analysisis required.

In executing a decision on whether additional environmental analysisis required,
agencies, such as the HRPT, are mandated by SEQRA to publish a declaration of environmental
significance in the form of a“positive declaration” or “negative declaration” of significant
impact. Those declarations, published online and elsewhere, signal to the public whether a
proposed action, such as the Pier 55 Project, has the potential to have significant environmental
impacts.®

If an agency issues a*“ positive declaration” of environmental significance, it indicates
that the project has the potential to have at least one significant environmental and requires the
agency to conduct additional environmental review. That additional review under SEQRA

consists of an elaborate, detailed analysis known as an Environmental Impact Statement (“EIS”).

2 Although Respondents will likely argue that the length of the Pier 55 Project EAF is proof that they
have complied with their SEQRA and CEQR obligations, a 200-page completed form carries little weight
if based on unscientific, outdated analyses. See AKRF, INC., PIER 54 RESPONSE TO COMMENTS
RECEIVED DURING PuBLIC REVIEW (Prepared for HRPT) (Feb. 10, 2015), Response to Comment 11 (EX.
O).

26 NYCRR § 617.3(a) (Ex. O0); see also Hudson River Park Act § 7-4 (Ex. R).
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An EISlooks at all possible environmental impacts of a project and includes a process called
“public scoping.” Public scoping ensures participation by stakeholdersin the drafting of an EIS
by collectively identifying the issues that should be addressed in the EIS, including identification
of mitigation measures and reasonable aternatives. Public scoping allows for open discussion of
issues important to the public, community, other agencies, and elected officials.??

The additional analysis provided by an EISiscritical for large projects, such asthe Pier
55 Project. Not only doesthe EIS reflect afar more robust and transparent analysis than an EAF
(even along-form EAF), ensuring that an agency’s “hard look” is robust, thorough, and well-
founded, but only the EIS generates “actions” which are binding on state agencies. If, for
example, both an EAF and EIS identify five potential environmental impacts resulting from a
proposed project—and five mitigation measures to address those impacts—an agency would be
bound to carry out only those mitigating actions specified by the EIS.

2. The Pier 55 Project Announcement

On November 16, 2014, Respondents and the Diller—von Furstenberg Family Foundation
announced the Pier 55 Project, centered on a plan to build an extravagant 2.7-acreisland in the
Hudson River. Rising seven stories out of the water, the island will include two outdoor
performance spaces, including a 700-seat theater, walking paths, hills, and extensive overwater

lighting. Building it will be ayears-long, herculean undertaking, including driving nearly 550

2 Division of Environmental Permits New Y ork State Department of Environmental Conservation, The
SEQR Handbook 104 (3rd ed. 2003) (Ex. N); seealso NYCRR 6 § 617.8 (Ex. O0).

% An EAF assists an agency “in determining the environmental significance or non-significance of
actions.” 6 NYCRR 8§ 617.2(m) (Ex. O0). A short EAF isrequired for “Unlisted” actions, whereas afull
EAF isrequired for Type | action, where the environmental impacts are likely to be more significant. 1d.
a §617.6 (Ex. OO). An EISisamorethorough environmental anaysis, carried out if the EAF has found
potential environmenta significance. Id. at 88 617.2(n), 617.9 (Ex. OO). The EIS must look at the
irreparable aspects of an action and devel op mitigation measures. 1d. at § 617.9(b) (Ex. OO).
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new piles possibly as deep as 250 feet* into the Hudson River bedrock. The Pier 55 Project will
encroach on the remnants of two existing piers. the Pier 56 pile field, designated an “ ecological
pier” under the HRPT' s park-governing set of regulations called the General Project Plan
(“*GPP”), and the Pier 54 pile field (after removal of the existing Pier 54 deck). The Pier 54 pile
field will remain in the Hudson River, even after the new massive island is constructed with the
new piles, leaving the 1.9 acres where the current Pier 54 is situated, an important part of
protected navigable waters, inaccessible to water-dependent uses such as kayaking and
swimming.” I allowed to proceed, the Pier 55 Project will be one of the largest overwater
construction projects undertaken in Manhattan’ s Hudson River this century.

The Pier 55 Project is expected to cost afortune—in excess of $130 million—Iliving up to
the HRPT’sinternal nickname for it: “ Treasure Isand.”? It isintended to be constructed in
conjunction with two other Park improvement projects, the Pier 54 Connector Project®” and the
Crosswalk Project,?® and is adjacent to the HRPT’ s Pier 57 rebuilding project. Construction of
the new Pier 55 structure is scheduled to begin in 2016, although some demolition work on Pier
54 appears to be already underway.?

Respondents plan to build this new island between Piers 54 and 57. Although reasonable

minds can disagree on whether building a manmade island in the Hudson River makes sense in

2 Brian Pape, Mushrooms Too Pricy, Repair Pier 40 Instead, WESTVIEW NEWS (Mar. 2015), available at
http://westviewnews.org/2015/03/mushrooms-too-pricy-repair-pier-40-instead/ (Ex. MM).

# Buchanan Aff. 1 15.

% News and Updates, HUDSON RIVER PARK, http://www.hudsonriverpark.org/news-and-updates/exciting-
news-about-pier-54 (last visited Mar. 10, 2015) (Ex. I).

" The project will also result in the widening of the pedestrian walkway between the Gansevoort
Peninsula and Pier 57 (running from Bloomfield Street to 14th Street).

%8 The Crosswalk Project will create an at-grade pedestrian crossing across Route 9A at West 13th Street.
# Asdiscussed infra, Respondent HRPT admits that the Pier 55 Project will include both the removal of
the Pier 54 deck and construction of a new Pier 55, but failsto treat the Pier 54 demolition as part of the
Pier 55 Project in the HRPT’ s Negative Declaration. See Negative Declaration (Feb. 11, 2015) (stating
that “[t]he project islocated at the existing Pier 54 and between the current Pier 54 footprint and the Pier
56 pile field to the north”) (Ex. X).

13



any location, nearly everyone who has looked at this project, other than Respondents, recognizes
that building an island in this particular area—defined in the Park Act as the “Estuarine
Sanctuary” *>—presents a wide range of complicated environmental issues.

As described by the HRPT itself, the proposed construction site, called the Estuarine
Sanctuary, is an undisturbed, never-before-devel oped section of the Park that “is stopping point
or home to more than 200 fish species,” including the endangered short nose and Atlantic
sturgeon and the American eel.® It also “hosts numerous plankton species that are an important
food source for fish and other organisms,”? including the over 85 species of birds found within
the Park’s boundaries.® 1n 1992, the New Y ork State Department of State designated the Park
as part of the Lower Hudson River Significant Coastal Fish and Wildlife Habitat. In issuing that
designation, the Department of State recognized that “most of the shoreline along this reach of
habitat has been disturbed through historical filling, bulkheading, and development.” Its
preservation efforts were therefore specifically aimed at protecting the Park’s fragile ecosystem,
which “is considered one of only afew large tidal river systemsin the northeastern United States
and provides important ecological features.”* In short, the HRPT’s Treasure Island will intrude

on one of the few remaining undisturbed tidal river habitats in the entire Northeast.

3. The Pier 55 Project Comment Period

Following the November 2014 announcement of the Pier 55 Project, Respondents opened
acomment period, as required by the Park Act. Respondents sought public comment on three
documents: adraft EAF (“Draft EAF"); adraft |ease between the HRPT and Pier55, Inc., for the

funding, operation, and maintenance of the Pier 55 Project (“ Draft Lease” and, upon approval on

% Hudson River Park Act § 8 (Ex. R).
3 Habitat, supra n. 14 (Ex. L).

4.

33 Id

#1d.
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February 11, 2015 by the HRPT Board of Directors, the “Form Lease”); and a proposed

amendment, recently passed by the HRPT’ s Board of Directors, to the GPP to justify the

proposed development of the interpier area under the Draft Lease (* GPP Amendment”).

During a public hearing held on January 12, 2015, and through written comments

submitted to HRPT, various stakeholders, including elected officials, non-profit advocacy

organizations, and other individual community members, expressed a wide range of concerns

mirroring those underlying the litigation Petitioners bring here:

Public Trust Doctrine. The HRPT did not include meaningful community
participation in developing the Pier 55 Project, instead choosing to create a plan
behind closed doors, with private interests that limit public access to the Hudson
River and the Hudson River Park. The result isthat the HRPT isintending to
spend ungodly amounts of money to create a privately funded concert venue —
one that will exclude the public from around half of the events held there. Indeed,
as noted by several prominent local officials, including New Y ork State Assembly
Member Deborah Glick and Manhattan Borough President Gale Brewer, the
public should be alarmed by the access limitations approved by the HRPT.* For
example, Diller's Pier 55, Inc. is permitted to charge $1000 per ticket to Fourth of
July and Labor Day celebrations on theisland if it wants to,* and is permitted to
sell membership interestsin Pier 55, a concept vaguely defined and poorly

understood.*’

% AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (Prepared for
HRPT), Comments 55, 60 (Feb. 10, 2015) (Ex. C).

% |_ease Agreement between Hudson River Park Trust, Landlord, and Pier55, Inc., Tenant, § 9.02 (Feb.
11, 2015) (“Lease’) (Ex. BB).

3" ease § 4.02 (Ex. BB).
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Flawed EAF. The HRPT cannot reasonably rely on its Draft EAF® to determine
whether an EIS is required because the Draft EAF isflawed. It inaccurately and
self-servingly downplays the impacts of constructing a 2.7-acre island where none
has previously existed, and to do so, it erroneously relies on an outdated and
largely irrelevant discussion of Pier 54 in an EIS that the HRPT’ s predecessor
drafted when the Park was first created in the 1990s (the “1998 EIS’).*
Throughout that outdated document, there is no mention of Pier 55, or even the
interpier space in which the overwhelming majority of the Pier 55 Project will be
constructed. The HRPT’ s Draft EAF attempts to piggyback the Pier 55 Project
onto the 17-year-old Pier 54 discussion by describing the Pier 55 Project as
“renovation and reconstruction activities at Pier 54.” But no agency should
reasonably believe that constructing a new 2.7-acre island (to say nothing of the
two related construction projects that are significant in their own right) can be
fairly characterized as “renovation and reconstruction activities’ at Pier 54. Even
elected officials who voted for the 2013 amendment to the Park Act have later
stated that the Pier 55 Project involves “entirely new construction, not just a
redevelopment...[of] anew pier with new environmental impacts from its
construction to its use.”*® The HRPT intends to destroy Pier 54 and convert it into

apilefield, not “renovate’ it. The Draft EAF s characterization and analysis—on

38 For ease of convenience, Petitioners refer the “Draft EAF” instead of the “EAF,” although afinal EAF
was produced following the Negative Declaration. There were no substantial changesin the final EAF.

¥ Allee, King, Rosen and Fleming, Inc. (AKRF), 1998. Hudson River Park Final Environmental Impact
Statement prepared for Empire State Devel opment Corporation in cooperation with the Hudson River
Park Conservancy (1998) (“EIS’) (Ex. A).

%0 |_etter from Deborah J. Glick, Assemblymember, 66th District, New Y ork County, to Joe Martens,
Commissioner, NY S Dept. of Environmental Conservation (Mar. 10, 2015) (Ex. T); Letter from Deborah
J. Glick, Assemblymember, 66th District, New Y ork County, to Lieutenant General Thomas P. Bostick,
U.S. Army Corps of Engineers (Mar.19, 2015) (Ex. U).
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which the HRPT’ s “negative declaration” of environmental impact is entirely
based—is inaccurate and unreliable.**

e Demolished landmark. Although perhaps not as notorious as the Empire State
Building or Central Park, Pier 54 has an enduring place in New Y ork City’ s—and
in America s—history. The Carpathia docked at Pier 54, for example, when
delivering survivors of the Titanic disaster. Today, the White Star Line iconic
arch still rests at the base of Pier 54. The EAF contains no plans for maintaining
the iron arch of the White Star Line, asrequired by ther Park Act.

e Not a water-dependent use. The HRPT violated its own Act because the Pier 55
Project does not meet the criteria for “water dependent use.”** Even the outdated
1998 EIS, on which the HRPT’ s EAF relies to make the claim that the Pier 55
Project is somehow related to Pier 54, acknowledged that Pier 54 was intended to
have a water-dependent use—i.e., docking historic ships. No Act, law, or
documents have ever considered converting Pier 54 into a pile field, over which a
small fraction of theisland will sit,”® or the construction of abrand new Pier 55 in
the Estuarine Sanctuary between Pier 54 and Pier 57—Iet alone a new facility that
is entirely severed from water-dependent uses.** The HRPT’s Pier 55 Project is
unprecedented, and no prior environmental study has ever contemplated its

impact or the specific areain which it will sit.

* EAF at F-1 (Ex. H)

*2 Hudson River Park Act § 3(m) (Ex. R); N.Y. Exec. Law § 911(7) (Ex. XX).

* The HRPT states that “[t]he piles at the existing Pier 54 would be preserved and maintained as pile field
habitat.” See Negative Declaration (Feb. 11, 2015) (Ex. X).

“ Even though the 1998 EIS indicates that historic ships were anticipated to dock at Pier 54, the new Pier
55 will not allow ships of any sort to dock. See 1998 EIS, at 6-4 (Ex A).
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e No bid prospectus. The HRPT violated its own L ease Regulations when it failed
to issue a bid prospectus for the Draft Lease or Form Lease,™ despite the large
investment of approximately $130 million to be made in the construction and
operation of Pier 55.

e Rushed process. The timeline for submitting public comments on the Draft
EAF, Draft Lease, and GPP Amendment (documents totaling over 500 pages) was
unreasonable, as the comment period started one week before the Thanksgiving
holiday and overlapped with the Hanukkah, Christmas, and New Y ear holidays.
The limited comment period is particularly troubling in light of the serious
economic concerns raised by other commenters that illustrate how Respondent
HRPT abdicated its fiscal dutiesin rushing the structuring process, and failing to
adequately consider the financial risks of the Pier 55 Project to taxpayers.

4, The HRPT Issues a Negative Declar ation

On February 11, 2015, the HRPT published a negative declaration of environmental
significance (the “Negative Declaration”),* thereby approving its own project without
modification or further analysis and demonstrating that Respondents ignored the many
potentially significant impacts that the Pier 55 Project might have on the environment. Inits
Negative Declaration, the HRPT relies on the Draft EAF to justify its decision. Notably, the
Negative Declaration was issued only hours before the HRPT Board of Directors approved the
Draft L ease and GPP Amendment—i.e., likely at the same Board meeting.*’ Thetiming of these

events strongly suggests that the HRPT’ s approval of the Pier 55 Project was afait accompli. By

21 NYCRR § 752.1(a)(2) (Ex. SS).

“® Negative Declaration (Feb. 11, 2015) (Ex. X).

" Announcement by Respondent HRPT regarding approval of the Draft Lease and Proposed Amendment,
Pier 54 Public Review, available at http://www.hudsonriverpark.org/vision-and-progress/planni ng-and-
construction/meatpacking-district/pier-54-public-review (Ex. KK).
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entering into adeal with Pier55, Inc. in the same breath that it rejected even the potential for
environmental impacts, the HRPT signaled that this privately sponsored project to construct a
massive man-made island in the current footprint of a precious and protected Estuarine
Sanctuary, would be pushed through before any voices could question the HRPT’ s conclusion,
methodology, transparency, or motivation, including as to the scope of authorization provided by
the amended Park Act.® Thisisthe antithesis of what SEQRA contempl ates.

[I. STANDARD OF REVIEW
1 DECLARATORY JUDGMENT

Courtsin New Y ork “may render a declaratory judgment having the effect of afinal
judgment as to the rights and other legal relations of the partiesto ajusticiable controversy
whether or not further relief isor could be claimed.” C.P.L.R. 8 3001. Therefore, “[a]
declaratory judgment action . . . ‘requires an actual controversy between genuine disputants with
astake in the outcome,” and may not be used as ‘a vehicle for an advisory opinion.”” Long
Island Lighting Co. v. Allianz UnderwritersIns. Co., 35 A.D.3d 253, 253 (2006) (quoting Siegel,

Practice Commentaries, McKinney’s Cons. Laws of N.Y ., Book 7B, CPLR C3001.:3).

8 The New York Times reported that the Pier 55 Project “raises thorny questions about private control
over public spaces, the secretive planning process behind it and the potential competition between it and
other new cultural institutions hoping to make their mark on the city,” especialy given that the private
involvement of the Diller—von Furstenberg Family Foundation was not disclosed when the Park Act was
quietly amended in 2013, in what is now seen as an attempt to accel erate the Pier 55 Project forward. See
Charles V. Bagli and Robin Pogrebin, With Bold Park Plan, Mogul Hopes to Leave Mark on New York's
West Sde, NEw YORK TIMES (Nov. 17, 2014), available at
http://www.nytimes.com/2014/11/17/nyregion/with-bol d-park-plan-mogul -hopes-to-leave-mark-on-citys-
west-side.html? r=0 (Ex. OO). The New York Times more recently reported that elected officials were
kept in the dark in 2013 about the fact that the HRPT was “deep in talks” with Mr. Diller and that the
2013 amendment was “cast. .. as a redevelopment of the pier from narrow and long to short and
wide...[and] [t]here was never any clarity that they were involved in negotiating a major new pier.” See
Lisa Foderaro, How Diller and von Furstenberg Got Their I1sland in Hudson River Park, THE NEW Y ORK
TIMES (Apr. 3, 2015), http://www.newrepublic.com/article/120909/barry-dillers-pier-55-park-how-
money-changing-city-parks (Ex. M).
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2. ARTICLE 78

Article 78 of the New Y ork Civil Practice Law and Rules allows courts to review
administrative actions where “a determination was made in violation of lawful procedure, was
affected by an error of law or was arbitrary and capricious or an abuse of discretion, including
abuse of discretion as to the measure or mode of penalty or disciplineimposed.” C.P.L.R.

§ 7803(3).

If reviewing an agency’ s decision is based on an error of law, courts must determine
whether the agency improperly applied or interpreted a statute or regulation. Prand Corp. v.
Town Bd. of Town of East Hampton, 78 A.D.3d 1057, 1060 (2d Dep’'t 2010) (finding that
agency’ s enactment of local law violated SEQRA) (citing Akpan v. Koch, 554 N.E.2d 53, 57
(N.Y. 1990)). While an agency’s statutory interpretation istypically entitled to deference, “a
determination by the agency that runs counter to the clear wording of a statutory provision is
given littleweight.” Excellus Health Plan, Inc. v. Serio, 809 N.E.2d 651, 654 (2004) (quoting
Raritan Dev. Corp. v. Slva, 689 N.E.2d 1373, 1375 (1997)).

Courts may also decide an agency’s decision was arbitrary and capricious. Prand, 78
A.D.3d at 1060 (citing Akpan, 554 N.E.2d at 57). An action isarbitrary and capriciousif itis
taken “without a sound basisin in reason and generally without regard to the facts.” Nestle
Waters N. Am,, Inc v. City of New York, 121 A.D.3d 124, 127 (1st Dep’'t 2014). A court’sreview
of the agency’ s determination “must be ‘meaningful.”” Develop Don’'t Destroy (Brooklyn) v.
Empire Sate Dev. Corp., 914 N.Y.S.2d 572, 584 (Sup. Ct., N.Y. Cnty. 2010) (quoting
Riverkeeper, Inc. v. Planning Bd. of Town of Southeast, 881 N.E.2d 172, 177 (N.Y. 2007)); see
also Price v. New York City Bd. of Educ., 837 N.Y.S.2d 507, 517 (Sup. Ct., N.Y. Cnty. 2007)

(“[T]he principle of Article 78 review that a Court must defer to the expertise of an agency with
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respect to matters within the agency’ s jurisdiction does not mean, as DOE contends, that the
Court must capitulate to the agency’ s determination.”).

The reviewing court must rely only on the “grounds invoked by the [administrative
agency].” Kingv. Kay, 963 N.Y.S.2d 537, 544 (Sup. Ct., N.Y. Cnty. 2013) (quoting Montauk
Imp., Inc. v. Proccacino, 363 N.E.2d 344, 345 (N.Y. 1977)). And “[i]f those grounds are
inadequate or improper, the court is powerless to affirm the administrative action by substituting
what it considers to be a more adequate or proper basis.” 1d. (quoting Montauk Imp., 363 N.E.2d
at 544).

When reviewing an agency decision for compliance with SEQRA, a court “must ‘review
the record to determine whether the agency identified the relevant areas of environmental
concern, took a‘hard look’ at them, and made a ‘reasoned elaboration’ of the basisfor its
determination.”” Prand, 78 A.D.3d at 1060 (citing Akpan 554 N.E.2d at 57); see also Baker v.
Village of Elmsford, 70 A.D.3d 181, 190 (2d Dep’'t 2009) (Village failed to comply with SEQRA
by issuing negative declaration based on Environmental Assessment Form because Village failed
to take a hard look with reasoned elaboration of the adverse effects of proposed action). The
court must ensure that the agency’ s decision is supported by “ substantial evidence.” NYC New
York Marina, LLC v. Town Bd. of East Hampton, 842 N.Y.S.2d 899, 905 (Sup. Ct., N.Y. Cnty.
2007).

[11. ARGUMENT

The Court must stop the Pier 55 Project from proceeding as-is, and either reject the
project entirely, or at least force the HRPT to revisit its design and conduct a proper, thorough
environmental review. At bottom, the HRPT’ s Pier 55 Project violates the public trust doctrine
because the Project will improperly alienate without the proper legidative approval. For that

reason alone, the entire Project should be enjoined from proceeding. But even if the Court finds
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that the project, in concept alone, does not violate the public trust doctrine, the HRPT’ s design
and environmental review violates at least two different regulations and should be rejected or
modified on those bases. First, the HRPT violated SEQRA, and SEQRA’s requirement to
comply with the NY C WRP, by erroneously relying on flawed data and unscientific analysis to
reject the possibility that the Pier 55 Project has the potential for even asingle significant
environmental impact. Second, the HRPT’ s design and process violates its own rules and
regulations in numerous ways. For one, the design violates the HRPT’ s mandate under the Park
Act to build only water-dependent use structures—such as public marinas, historic ship
moorings, or kayaking and canoe centers—not theaters that could just as easily be built along
Fifth Avenue. For another, the HRPT did not follow its own bidding process for projects of this
magnitude. Finaly, the design documents and EAF exclude a historical element, the White Star
Line siron arch, required by the Act to be a part of any redesign or modification of Pier 54
(including the Pier’ sremoval, as the HRPT proposes here).

1 THE HRPT'SACTION VIOLATESTHE PUBLIC TRUST DOCTRINE

This Court should issue a declaratory judgment that the HRPT’ s action is a violation of
the public trust doctrine because it improperly alienates parkland for anon-public use. The New
Y ork Court of Appeals has firmly established the public trust doctrine, which protects the
integrity of parkland from conversion “absent the approval of the State Legidlature.” Union
Sguare Park Cmty. Coal., Inc. v. New York City Dep’t of Parks and Recreation, 22 N.Y .3d 648,
654 (2014) (citing Friends of Van Cortland Park v. City of New York, 95 N.Y .2d 623, 630
(2001)). In particular, leases of parkland constitute an alienation of parkland, and require
legidative approval if executed for non-park purposes. Friends of Van Cortlandt Park, 95

N.Y.2d at 630. The purpose of the public trust doctrine is to ensure that the people, who are the
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beneficiaries of the public trust, are not deprived of parkland except by their own consent clearly
voiced through their elected representatives. Therefore, in order to find there was no aienation
here, the Court must find that this project’ s description is the only meaning the Legislature could
have intended.

New Y ork courts have recognized the public trust’s doctrine critical rolein preserving
parkland for the enjoyment of New Y ork’s citizens, and in preventing the intrusion of private
interestsin public space. See, e.g., Raritan Baykeeper, Inc. v. City of New York, No. 31145/06,
42 Misc.3d 1208(A), at *4 (Sup. Ct., Kings Cnty. Dec, 20 2013) (citing the “formidable body of
case law which stands for the proposition that any ‘non-park use’ of a park requires legidative
approval™); Williamsv. Gallatin, 229 N.Y . 248, 253-54 (1920) (explaining that apark is“a
pleasure ground set apart for recreation of the public, to promote its health and enjoyment” and
that any park improvements must “facilitate free public means of pleasure, recreation, and
amusement, and thus provide for the welfare of the community”); Union Square Park Cmty.
Coal, 22 N.Y.3d at 65 (citing Friends of Van Cortlandt Park, 95 N.Y.2d at 630 (2001) (“[O]Jur
courts have time and again reaffirmed the principle that park land isimpressed with a public
trust, requiring legidative approval before it can be alienated or used for an extended period for
non-park purposes.”). In 1913, the State L egislature codified the public trust doctrine in Section
20(2) of the General City Law, which declared that “the rights of acity in and to its water front,
ferries, bridges, wharf property, land under water, public landings, wharves, docks, streets,
avenues, parks, and all other public places, are hereby declared to be inalienable.” N.Y. Gen.
City Law 8 20(2). Hence, under statute as well as under common law, aienation of municipal

parkland is unlawful unless expressly authorized by the State Legidlature.
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Among the cases cited with approval in Van Cortlandt Park, 95 N.Y.2d at 630, is Aldrich
v. New York, 208 Misc. 930 (1955), aff'd, 2 A.D.2d 760 (2d Dep’'t 1956), in which the court
summarized the extensive case law that imposes a high bar on the government when it seeks to

aienate parkland:

[L]egislative authority permitting encroachment upon park purposes must be
“plainly conferred.” (Williams v. Gallatin, 229 N.Y. 248, 253 . . . .) When
speaking of the legidlative authority to alienate public parks, language varying
only dlightly has been used. Some have said that the legidative authority must be
‘specia’ (American Dock Co. v. City of New York, 174 Misc. 813, 824, . .. affd.
261 A.D. 1063, affd. 286 N.Y. 658 . . . ; Lake Co .Water & Light Co. v.Walsh,
160 Ind. 32, 39 . . . ; 10 McQuillin on Municipal Corporations [3d ed.], pp. 77,
82); others, that such authority must be “specific” (Buckhout v. City of Newport,
68 R.I. 280, 287-288 . . .) or “direct” (Sebring v. Quackenbush, 120 Misc. 609,
613, 199 N.Y.S. 245, affd. 214 A.D. 758, . . .) or “express’ (Sate ex rel. Excelsior
Sporings v. Smith, 336 Mo. 1104, 1113, . . .). Add to the foregoing the well-settled
rule that “When there is a fair, reasonable and substantial doubt concerning the
existence of an alleged power in a municipality, the power should be denied”
(Matter of City of New York [Piers Old Nos. 8-11], 228 N.Y. 140, 152), and it
seems clear that the legislative authority required to enable a municipality to sell
its public parks must be plain.

Id. at 939. The Aldrich court rejected the City’s attempt to sell to private developers a former
hospital building located in Jacob Riis Park. The City had argued, inter alia, that it was
empowered to do so by Charter 8 383, which allowed the Board of Estimate to dispose of
parkland no longer needed as such. The court held that this provision was insufficiently specific
to authorize the sale of the former hospital building. It being doubtful whether the Legidsature
had authorized alienation, “the power should be denied.” |d. at 942.

The HRPT’ s actions constitute an alienation of parkland because the |ease approved by
the HRPT allows a non-governmental entity, Pier55, Inc., to build and operate a manmade
entertainment-venue island in the Hudson River. The lease expressly gives Piers5, Inc., the

ability to effectively exclude the general public from 49% of the events held there through
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uncapped ticket prices.”® This, standing alone, is enough to trigger a violation of the public trust
doctrine, as no legidative approval has been given for the construction and operation of such a
structure, and particularly in that manner. See Union Square Park Cmty. Coal., 22 N.Y .3d at 656
(“[P]arkland cannot be leased, even for a park purpose, absent legislative approval.”). As
detailed below in Part 111.3 of this memorandum, no reasonable reading of the Park Act allows
the HRPT to undertake such a project. Further, the Park Act does not permit in any explicit
terms the construction of a new structure in the Estuarine Sanctuary. Nor isthe permission to
rebuild Pier 54 outside of its current footprint, as carved out in the 2013 Amendment to the Park
Act, an explicit legislative approval granting a run-around of the public trust doctrine by building
astructure almost entirely in a new location (see overview image at page 51 below).*

This Court need only look at the plain meaning of the words used in the Park Act to see
that the statute does not contempl ate an entertainment-venue island in the Estuarine Sanctuary.
See Council of City of N.Y. v. Giuliani, 93 N.Y.2d 60, 68-69 (1999) (courts interpret statutes by
beginning with the “plain meaning of the words used in the statute” and looking at “the spirit and
purpose of the act and the objects to be accomplished”); Drew v. Schenectady Cnty., 88 N.Y.2d
242, 246 (1996) (“as with any statute, we apply the basic rule that ‘[w]ords of ordinary import in
a statute are to be given their usual and commonly understood meaning, unlessit is clear from
the statutory language that a different meaning was intended.’”). Asdetailed in Part I11.3(a)

below, the Park Act specifically forbids any non-water dependent uses in the water section. The

* See Lease § 9.03 (Pier55, Inc. “may sell seats or tickets to, or otherwise charge for, [49% of Permitted
Events] on such basis as it shall determine to be appropriate”). And while this provision of the Lease
forces Pier55, Inc. to guarantee that 51% of permitted events will be available for at most a“low-cost”
entry fee, the terms “low-cost” is not defined in the lease, granting Pier55, Inc. further latitude to profit
excessively from this venture.

% Seen. 86, infra.
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Pier 55 Project is not awater-dependent use under any plain reading of the statute.®® And the
plain meaning of “reconstructing” Pier 54 out of its original footprint cannot be read to include
constructing a new, standalone, seven-story tall structure of unrecognizable shape, size,
orientation, and nature.>® In fact, the proposed project cannot properly be called a“pier"—it is
simply alarge park-themed entertainment venue built on stilts over water. This does not fit
within any recognizable definition of the word “pier,” which typically involve boats or activities
like fishing.>®

In approving a construction that contravenes the specific provisions of the Park Act, the
HRPT hasignored the requirement at the heart of the public trust doctrine that any new structure
or use of parkland must be clearly, specifically, and unambiguously authorized by the legislature.
Thereis good reason for thisrule: allowing an unrestrained discretion to develop parkland

dedicated by the legislature would usurp the power that the legislature alone may exercise on

*! See pp. 50-53, infra.

%2 Seen. 86, infra.

%% The above-detailed violation of the public trust doctrine is compounded by the fact that operating a
private concert venue does not qualify—as a threshold matter—as “ park use” under the Act, and therefore
serves as an additional form of alienation. Because the Act does not provide for any “park use”
resembling the semi-privatized, non-public arrangement the HRPT has created. The closest definition of
“park use” provided by the Act is one of “public recreation . . . and entertainment, including the arts and
performing arts’ on “open spaces’ or “enclosed structures’ that are built according the Act’ s restrictions.
Hudson River Park Act 8§ 1.3(h)(ii)—(iii) (Ex. R). But thisdefinition is contingent on the first concept of
“public” recreation, and does not include routine private recreation, as contemplated by Respondents
(where by, as discussed above, the Lease guarantees only 51% of events will be priced with tickets the
general public can afford).

In stark contrast, today the Estuarine Sanctuary is used frequently by local sailors and kayakers
who enjoy the area for what it is—a protected, undisturbed, natural body of water. Buchanan Aff  14.
Kayakers use the protected area between the Pier 56 pile field and Pier 54 to practice their technique
when currents are too strong on the river, and sailors use the same areato practice sailhandling. (The Act
defines “park use” as “small-scale boating for recreational and educational purposes that enhance park
users access to, and enjoyment of, the water,” among other definitions. Hudson River Park Act §
1.3(h)(iv) (Ex.R).) Sailing and kayaking are easily recognized, proper park uses as defined under the Act,
and more generally because they are open to the public and for the public’s “health and enjoyment.” See
Williams, 229 N.Y. at 253. Taking away these public park uses from the sailors and kayakersis exactly
the type of injustice the public trust doctrine is intended to prevent.
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behalf of the people. The Court should therefore issue a declaratory judgment that the HRPT’ s
actions violated the public trust doctrine, and enjoin the Pier 55 Project from moving forward.

2. THEHRPT HASVIOLATED ITSLEGAL OBLIGATION TO FOLLOW
SEQRA.

The HRPT violated SEQRA when it issued a negative declaration, using aflawed EAF,
without considering the multitude of potential significant environmental impacts. In evaluating
the Pier 55 Project, the HRPT had a legal obligation to adhere to the detailed, well-considered
procedures spelled out by SEQRA, a process designed to ensure that proposals with
environmental implications are properly and publicly evaluated. Instead, the HRPT relied on a
deeply flawed Draft EAF to short-circuit afull and fair analysis. The Draft EAF: (a) ignores the
multiple potentia significant environmental impacts posed by the Pier 55 Project; (b) relieson an
outdated EIS; (¢) measures changes to the affected area using an improper Pier 54 baseline; and
(d) cannot be reconciled with the Trust’ s environmental review process for the Pier 57
revitalization project. SEQRA demands more of the HRPT.

As a state agency, the HRPT “may not undertake, fund or approve” a project “until it has
complied with the provisions of SEQRA.” 6 NYCRR 8§ 617.3(a) (Ex. QQ); see also, Hudson
River Park Act, 8§ 7-4 (“ Thetrust shall be subject to article 8 of the environmental conservation
law.”). SEQRA mandates that “all agencies conduct their affairs with an awareness that they are
stewards of the air, water, land, and living resources, and that they have an obligation to protect
the environment for the use and enjoyment of thisand all future generations.” N.Y. Envtl.
Conserv. § 8-0103(8) (McKinney 2014) (Ex. ZZ). Regulationsimplementing SEQRA require
state agencies to follow atwo-step process. (1) determine through an EAF whether their
proposed actions have the potential to cause significant environmenta impacts, and if thereis at

least one potentially significant impact; and (2) complete afull, transparent EIS analyzing the
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different environmental issues and making recommendations for mitigating any identified
concerns. See 6 NYCRR 8617 (Ex. QQ). The Court of Appeals has “recognized the need for
strict compliance with SEQRA requirements.” City Council of City of Watervliet v. Town Bd. of
Town of Colonie, 822 N.E.2d 339, 341 (2004) (citing Merson v. McNally, 90 N.Y.2d 742, 750
(1997)).

If, as here, the SEQRA lead agency (i.e., the HRPT) is also the agency “directly
undertaking the action, it must determine the significance of the action as early as possiblein the
design or formulation of the action.” 6 NYCRR 8§ 617.6(b)(2)(i) (Ex. QQ). State regulations
require publication of a declaration of significance before an application can be considered
complete and approved by the designated agency. Id. at 8§ 617.3(c). The declaration of
significance must be published “in awritten form containing a reasoned elaboration and
providing reference to any supporting documentation.” 1d. at 8 617.7(b)(4).

Under SEQRA, actions “directly undertaken, funded or approved” by an agency are
classified as Typel, Typell, or Unlisted. Type | actions are “those actions and projects that are
more likely to require the preparation of an EIS than Unlisted actions.” 1d. at 88 617.4(a), (b).
Though Type | actions are not the only ones that may require an EIS, “the fact that an action or
project has been listed asa Type | action carries with it the presumption that it islikely to have a
significant adverse impact on the environment and may require an EIS.” 1d. at § 617.4(a)(1).
SEQRA regulations list severa different actions under Type I, including actions that impact
large areas of land. Seeid. at 8§ 617.4(b). Courts have recognized that “ one of the purposes of
SEQRA isto assure the preparation and availability of an [EIS] at the time any significant

authorization is granted that may generate significant environmental impact.” Riverhead
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Business Imp. Dist. Mgmt. Ass'n, Inc. v. Sark, 677 N.Y.S.2d 383, 385 (2d Dep’'t 1998) (citations
omitted).

At minimum, the lead agency and project sponsor must prepare an EAF for all Typel
actions before issuing a positive or negative declaration of potentially significant environmental
impact. 6 NYCRR §617.6(a)(2). The EAF requirement is only waived if the agency prepares or
submits adraft EIS (which is the more comprehensive analysis Petitioners seek here). Id. at §
617.6(a)(4). An EISisrequired where a proposed action “may include the potential for at least
one significant adverse environmental impact.” 1d. at 8 617.7(a)(1). Conversely, theonly Typel
actions that do not require an EIS are those where the agency determines “that there will be no
adverse environmental impacts or that the identified adverse environmental impacts will not be
significant.” 1d. 8 617.7(a)(2).

Read together, 88§ 617.4 and 617.7 strongly imply that when an action is classified as
Type |—and here there is no dispute that the Pier 55 Project isa Type | action—it is highly
likely to have at |east one potential significant environmental impact. First, the threshold for any
action to require an EIS, regardless of classification, is set purposefully low by SEQRA’s
statutory language. An agency need find only the possibility of a significant environmental
impact for the action to require an EIS. See Omni Partners, L.P. v. County of Nassau, 654
N.Y.S.2d 824, 826 (2d Dep’'t 1997) (“ Because the operative word triggering the requirement of
an EISis‘'may, thereisarelatively low threshold for the preparation of an EIS.”) (citing cases).
Second, courts have held that Type | actions “carr[y] a presumption that [they are] likely to have
asignificant adverse effect on the environment and may require an EIS.” Friends of Port
Chester Parksv. Logan, 760 N.Y.S.2d 214, 215 (2d Dep’'t 2003) (citing § 617.4(a)(1);

SP.A.C.E. v. Hurley, 739 N.Y.S.2d 164, 166). An agency faced with a Type | action must start
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from this presumption in evaluating the possibility of a significant environmental impact, making
the low threshold for an EIS even lower. The HRPT, in the following four ways, improperly
ignored this presumption and, more importantly, reached the wrong conclusion that an EISis
unnecessary.

a. The HRPT was bound by the presumption of a significant adver se effect,
yet purposefully ignored multiple potential adverse effects.

1 The HRPT failed to take a“hard look” at the many potential
adverse effects of the Pier 55 Project.

The parties do not dispute that the Pier 55 Project isa Type | action under SEQRA. As
such, the HRPT was bound by the presumption of a significant adverse effect on the
environment. Kogel v. Zoning Bd. of Appeals of Town of Huntington, 871 N.Y.S.2d 638, 640 (2d
Dep’'t 2009). While this presumption did not automatically require the HRPT to issue an EIS,
the HRPT was still required to take a“hard look™ at the possible environmental effects and
determine that the Pier 55 Project would not have even the potential for a significant
environmental impact before issuing a negative declaration. Incorporated Village of Poquott v.
Cahill, 782 N.Y.S.2d 823, 828 (2d Dep’t 2004).

Courts will invalidate negative declarations under SEQRA when the agency failsto take
a“hard look” at a proposed Type | action’s potential environmental impacts. See, e.g., Town of
Dickinson, 583 N.Y.S.2d at 638 (finding that the “highly significant environmental effects’ of a
proposed housing complex should have triggered respondents’ duty to address them through an
ElS). Though Article 78 proceedings apply the deferential “arbitrary and capricious’ standard
for reviewing agency decisions, courts have found that where review of an EAF “reveals several
areas of possible significant environmental impact,” afinding that the action was “arbitrary and

capricious’ iswarranted. See SP.A.C.E., 739 N.Y.S.2d at 166; Kogel, 871 N.Y.S.2d at 640.
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What qualifiesas a“hard look” is not defined with abright line. And yet courts often
find that agencies failed to take a “hard look” when agencies advance reasons mirroring the tone
and context of the HRPT’ s explanation for why it found—despite overwhelming evidence to the
contrary—no potential significant environmental impact. See, e.g., Town of Dickinson v. County
of Broome, 583 N.Y.S.2d 637, 638 (3d Dep’'t 1992) (finding that the county had not taken a
“hard look” where it ignored several significant environmental impacts that had been raised in its
environmental assessment). For example, in Kogel, the EAF prepared by the town staff
identified “severa potential environmental impacts to [a] freshwater pond” that would be caused
by the rezoning adopted by the town’s Zoning Board of Appeals. 871 N.Y.S.2d at 640. The
Second Department found that the Zoning Board had failed to take the requisite “hard look”
when it issued a negative declaration despite the presence of these potential environmental
impacts. 1d. Likewise, in Baker, the court found that respondents had not taken a*hard |ook”
where the EAF conclusory stated that there would be no significant adverse effects from
discontinuing village roads, and repeated these conclusory statements in the negative declaration.
70 A.D.3d at 190.

Starting from the presumption of environmental significance, in determining the
significance of aproposed Type | action, the lead agency must prepare a full EAF and “look at
impacts which may be reasonably expected to result from the proposed action and compare them
against anillustrative list of criteriaprovided in 6 NYCRR 617.11.” Farrington v. Incorporated
Village of Southampton, 205 A.D.2d 623, 625 (2d Dep’'t, 1994). Thislist contains “criteria’ that
“are considered indicators of significant adverse impacts on the environment,” and includes,
among others, the following relevant criteria:

e “theremoval or destruction of large quantities of vegetation or fauna’;
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“substantial interference with the movement of any resident or migratory fish or
wildlife species’;

“substantial adverse impacts on a threatened or endangered species of animal or
plant, or the habitat of such a species’;

“other significant adverse impacts to natural resources’;

“the impairment of the character or quality of important historical, archeological,
architectural, or aesthetic resources or of existing community or neighborhood
character”;

“asubstantial change in the use, or intensity of use, of land including agricultural,
open space or recreational resources, or in its capacity to support existing uses’;
“the encouraging or attracting of alarge number of people to a place or places for
more than afew days, compared to the number of people who would come to
such place absent the action”;

“asubstantial adverse changein existing air quality, ground or surface water
quality or quantity, traffic or noise levels, a substantial increase in solid waste
production; a substantial increase in potential for erosion, flooding, leaching or
drainage problems’;

“changes in two or more elements of the environment, no one of which hasa
significant impact on the environment, but when considered together result in a
substantial adverse impact on the environment”;

“two or more related actions undertaken, funded or approved by an agency, none
of which has or would have a significant impact on the environment, but when
considered cumulatively would meet one or more of the criteriain this
subdivision”; and

“Iimpacts on a significant habitat area.”

6 NYCRR 8§ 617.7(c) (Ex. QQ). Thelast criteriais especialy notable. Because the Hudson

River in general and the Estuarine Sanctuary in particular is unguestionably a “significant habitat

area.” Infact, the Park Act expressly states that the Hudson River—*[t]he marine environment

of the park”—"provide[s] critical habitat for striped bass and other aquatic species’ and

emphasizes that “[i]t isin the public interest to protect and conserve this habitat.

n54

With respect

to theriver’ s Estuarine Sanctuary in particular, the Park Act provides that this

area of the Hudson river within the Hudson river park is an important
habitat or many marine and estuarine species including striped bass.
Therefore, the water section is hereby designated as the Hudson river park
estuarine sanctuary under and subject to the environmental conservation
law including the Hudson river estuary management program established

> Hudson River Park Act § 2(d) (Ex. R).

32



pursuant to section 11-0306 thereunder and shall be subject to the rules,
regulations and guidelines of the state department of environmental
conservation applicable to that program, as well as subject to the
restrictions and limitations set forth in this act.

The Park Act also describes the Hudson River as “one of the state’ s great natural resources.” >
That the Park Act affords the location of the Pier 55 Project this level of protection only further
stresses how significant the potential environmental impacts from this new construction will be.

No reasonable agency could have given the HRPT' s Draft EAF, and more generally the
Pier 55 Project, a“hard look” and decided there is absolutely no potential significant
environmental impact from: driving nearly 550 new pilesinto a protected Estuarine Sanctuary;
adding nearly two acres of new water-facing lighting; mooring alarge barge at the island half the
year, causing new shading issues; compounding potentially significant environmental issues
identified in the adjacent Pier 57 remodeling project, the Pier 54 Connector Project, and the
Crosswalk Project; and attracting significant foot and vehicular traffic to an area of the river that
was previously protected as a sanctuary—i.e., unused, but for surface-level water dependent
recreation.>” In issuing the Negative Declaration, the HRPT seemingly rubberstamped areport it
commissioned to support its own proposed project, and one riddled with erroneous cal culations,
conclusory and outdated statements, and contradictory comparisons.®

Examples of the Pier 55 Project’ s potential significant environmental impacts can be

found throughout the Draft EAF and beyond. For example, the Draft EAF acknowledges that

*1d. §8.

*®1d. § 2(a).

1d. at B-12, F-21, F-22, F-28, F-29, F-30.

% Respondents, in the Negative Declaration and elsewhere also focus on the Draft EAF’s length, asiif it
justifies an arbitrary outcome. But the length of an initial draft assessment has no bearing on whether
there are any potential significant environmental impacts, nor does it factor into whether or not
Respondent has satisfied the requirements of SEQRA. “An extensive record, in and of itself, does not
satisfy the requirements of SEQRA.” Land Master Montg I, LLC v. Town of Montgomery, 821 N.Y.S.2d
432, 441-42 (Sup. Ct., N.Y. Cnty. 2006) (rejecting respondents argument that the extensiveness of the
record was an indication that the town board had taken a“hard look” at environmental concerns).
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“the proposed project may affect, but is unlikely to adversely affect shortnose and Atlantic

"%9 Setting aside the shortnose sturgeon’ s protected status as an endangered species,®

sturgeon.
this statement is, on its face, arecognition of a potential significant environmental impact. And
yet despite that identification of a potential significant environmental impact, the Draft EAF later
concludes without explanation that “[t]he construction activities associated with the proposed
project would not cause any significant adverse environmental impacts on terrestrial or aguatic
resources.”®" Had the HRPT truly taken a*hard look” at the Draft EAF, it would have identified
this undeniable internal conflict. On this ground alone, the project should be stopped until an
ElSiscompleted. See Miller v. City of Lockport, 210 A.D.2d 955, 957 (4th Dep’'t 1994) (“In
Type | actionsthereis arelatively low threshold for requiring an EIS and one should be prepared
when there is a potentially significant adverse effect on the environment.” (emphasis added)).

There are other potential significant environmental effects that are not adequately
considered by the Draft EAF, and that should have resulted in a Positive Declaration. For one,
the Pier 55 Project will also create new shading impacts. The new island and adjoining
structures will create an area of shading in the Estuarine Sanctuary where no shade has ever
existed before. The complete lack of sunlight underneath much of the pier will affect the flora
and fauna currently living in that environment, Killing most of it permanently.

Additional examples of potential environmental impacts are equally compelling: the
“actors barge’ that will serve as a staging areafor performers will create additional
environmental impacts not assessed by the HRPT. This poses many problems because the barge

will have its own shading and runoff effects, and, relatedly, will disturb the river with light and

noise.

% EAF at F-2 (emphasis added).
d. at F-15.
611d. at F-2.



All of these examples are magnified by a compounding effect between the construction
activities taking place in connection with the Pier 54 Connector Project, the Crosswalk Project,
the deconstruction of Pier 54, the Pier 57 Project—a project for which the HRPT conducted an
ElS—and the Pier 55 proposal. For example, new shadowing, sediment disturbance during the
staging of construction barges in shallow water, and noise generated by pile-driving may
generate cumulative significant adverse impacts to aquatic ecosystem within the project areas,®”
including increased fish mortality, disruption of seasonal fish movements, and the diminishing of
habitat available for foraging (thereby impacting the inhabitant species life cycles).®® The Draft
EAF does not consider this compounding effect in any of its analysis, nor did the HRPT in any
other context (despite the effect being a specified criteria they were instructed to review, as
outlined above).**

The Pier 55 Project, in combination with the Pier 57 Project, which has been expanded to
include 250,000 square feet of office space, will impact vehicular, pedestrian, and bicycle
volumes in the area, including along Route 9A. The area adjacent to the proposed Pier 55
Project is the narrowest section of the Route 9A right-of-way, where traffic jams occurring
daily.®® The addition of alarge entertainment venue is likely to result in a significant impact to
the Park’ s bicycle and pedestrian path, which isthe busiest in the nation, while creating safety
concerns for vehicles and pedestrians in connection with Route 9A.°

The proposed Pier 55 Project, towering as high as seven stories, will block the scenic
river views of the general public in the area of West 13" Street. The HRPT admits as much in

the EAF, albeit while making an erroneous conclusory statement, where it states that “[w]hile the

62 Fleischer Aff. 911-12.
819, §12.

& 1d. f114-15.

% Fox. Aff. 1 24-25.
% |d. 19 26-27.
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new pier would be located within the West 13" street visual corridor, that visual corridor does
not provide unique view of the Hudson River vista”® The HRPT’s claim is unsubstantiated,
with the EAF stating only that there are similar views nearby. Tellingly, the HRPT rejected an
alternative location for Pier 55 that would have utilized more of the current Pier 54 footprint
because the alternative location would have obstructed Pier 55 patrons' views. The Trust is
talking out of both sides of its mouth when it unilaterally dismisses view corridor concerns that
will impact the general public—calling the view ordinary— while at the same arguing that view
isimportant enough to justify building Pier 55 in the Estuarine Sanctuary, instead of on the
existing Pier 54 piles.

The HRPT' sreliance on the flawed Draft EAF isafatal flaw, and grounds for this Court
to reverse the its decision.

2. The HRPT considered no alternatives for the Pier 55 Project when
several aternatives would have achieved the same central purpose.

Despite the HRPT’ s claims that it considered several alternatives for the location of the
Pier 55 Project, including an option that would utilize parts of the current Pier 54 footprint,?® no
such alternatives are discussed in the Draft EAF or EAF, which is where such analysis should be
conducted and presented for proper review as part of issuing a declaration of environmental

significance.®® Further, the Draft EAF neglects to adequately consider the potential

®" EAF, at B-15.

% AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (PREPARED FOR
HRPT) (Feb. 10, 2015), Response to Comment 12 (Ex. C).

% The HRPT and the Diller—von Furstenberg Family Foundation rejected this alternative “because it
would have resulted in view corridor obstructions, because the future pier would have been closer to a
possible future Gansevoort Peninsula Marine Transfer Station, and because locating the pier as proposed
provides for a better connection to public transit from West 14th Street.” 1d. Because this alternative was
not assessed in the Draft EAF, Petitioners were not provided the opportunity to comment on those
statements. The HRPT's purported concerns, however, do not automatically outweigh the potential
environmental impacts of a new pier to be constructed in an Estuarine Sanctuary, and should be evaluated
as part of an Environmental Impact Statement—one cannot balance the benefit of, e.g., better views,
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environmental impacts related to the demolition of Pier 54,” or the extent to which the Pier 54
area can successfully be converted into apile field that will result in aviable habitat for
wildlife.”* Asdiscussed above, the 2013 Amendment to the Hudson River Park Act allows for
Pier 54 to berebuilt initscurrent location. The Pier 55 Project’ s theater-island should, at best,
be built in the area where Pier 54 currently sits, obviating the need to build inside the Estuarine
Sanctuary. Yet the HRPT, who relied exclusively on the EAF inissuing its declaration of
environmental significance, failed to even consider building theisland in that location, or
consider alternative approaches to re-building an actual Pier 54."

3. The Draft EAF s discussion of mitigating measures shows that
there are, in fact, potential significant impacts.

The fact that the Draft EAF discusses “ mitigating measures’ to offset the impact of
certain activities reveals that the Pier 55 Project does, in fact, pose potential significant
environmental effects requiring mitigation. See SP.A.C.E., 739 N.Y.S.2d at 166 (“In identifying
various mitigation measures which would be undertaken to minimize the adverse effects to the
environment posed by the project, the Town Board implicitly acknowledged that the effects were

significant.”) (citation omitted). Although mitigating measures alone do not always confirm the

against the harm to the environment, if one does not know the scale of the harm against which oneis
comparing.

" The HRPT’ s Negative Declaration, Response to Comments, and Draft EAF al state that the Pier 55
Project will not “involve building demolition, excavation, or superstructure construction activities,”
despite the fact that Pier 54 will be demolished and the Pier 55 Project will require the construction of the
rectangular deck atop of pilings (i.e. a superstructure). See Negative Declaration (Feb. 11, 2015), at 3
(Ex. X).

™ In assessing the financial implications of the Pier 55 Project, the HRPT relies on the same false
baseline, dismissing legitimate public concerns regarding the cost, upkeep, and funding source of the Pier
55 Project by simply stating that building in the existing Pier 54 footprint would cost more. See AKRF,
INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (Prepared for HRPT) (Feb.
10, 2015) (Ex. C), Response to Comment 30. Further, as discussed in footnote 16 above, in the event that
Pier 55, Inc. decides to withdraw its financial support for maintenance, an increase in trash, waste, and
debris would likely occur, with environmental impacts to the Hudson River, an issue not addressed by
Respondent HRPT.

2 EAF at A-9 (aternative designs considered for the project did not include building it in the current Pier
54 |ocation) (Ex. H).
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potential for significant environmental impacts, they do signal that further careful analysisis
warranted. In Poquott, the court found that an agency’ s consideration of mitigation measures
was not improper in issuing its negative declaration, but only because “such mitigating measures
[were] incorporated as part of an open and deliberative process and that the resulting negative
declaration [was] not the product of closed-door negotiations or of the developer’s compliance
with conditions unilaterally imposed by the lead agency.” 782 N.Y.S.2d at 828-29 (citations and
guotation marks omitted). The Poquott court also found it notable that the proposal in question
had been reviewed by another involved agency not responsible for approving the proposal. 1d. at
829. Here, there was no such process, and the agency proposing and approving the project is one
and the same. The Draft EAF was published during the holiday season after negotiations with
Pier55, Inc., had been completed, and the mitigation measures were not incorporated as part of
an “open and deliberative process,” one that should have included public scoping and a proper
review of the environmental impact analysis. Moreover, the HRPT did not consider any of the
mitigation measures raised at the public hearing and issued its Negative Declaration mere hours
before approving the Pier 55 Project itself. Had anyone from the public wanted to contact the
HRPT about the Negative Declaration (or, to be fair, even read it), they would have had to do so
within afew hours of it being published. The HRPT’s process was executed so as to exclude the
public, which is the exact opposite of what the rules and regul ations are designed to promote
(and require).

b. The HRPT relied on the Draft EAF’ s flawed methodol ogies for its finding
of “ no significant impact” and issuance of a Negative Declaration.

Any rational and unbiased agency would recognize that the Draft EAF that the HRPT

relied on was plagued by flawed analytical methodology. Because of its flaws, arational agency
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would reject the Draft EAF as areasonable basis for any decision. The Court should therefore
find that the HRPT acted arbitrarily and capriciously in relying on the flawed Draft EAF.

The Draft EAF has two primary defects. First, the Draft EAF uses a baseless, erroneous
comparative analysis. Specifically, in examining why certain identified” environmental impacts
are“not significant,” the Draft EAF compares the Pier 55 Project’ s predicted environmental

impacts with the effects of a hypothetical “No Action” ™

Pier 54. In making the comparison, the
Draft EAF explains that several of the Pier 55 Project’ s indisputable environmental impacts’™ are
“not significant” because these impacts would be less significant than the impacts caused by the
hypothetical “No Action” Pier 54, resulting in a“net” benefit to the environment. That illogical,
arbitrary comparison does not establish that any of Pier 55's environmental effects are significant
or insignificant or, for that matter, that any of the “No Action” Pier 54 effects are significant or
insignificant.” It shows nothing more than the Pier 55 Project might have less environmental
effect than a hypothetical project that no one has proposed or is pursuing.

This baseline is even more erroneous when considering that the HRPT has acknowledged

that it has no intention of rebuilding Pier 54, regardless of what happens with the Pier 55 Project.

3 Notably, the impacts are not potential, but guaranteed if the project is built.

™ The HRPT uses the term “No Build” interchangeably with the term “No Action” in its responses to
comments on the Pier 55 Project. See AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING
PuBLIC REVIEW (Prepared for HRPT) (Feb. 10, 2015) (Ex. C), Responses to Comments 12, 18, 30, 33,
35, and 70.

® The Draft EAF acknowledges that there will be potential significant environmental impacts, including
shading issues, storm water runoff, and damage to marine life habitats. See EAF at F-1 (Attachment F)
(Ex. H).

® The HRPT’ s argument is based on the fact that the Park Act allows for arebuilding of Pier 54 inits
current footprint. The 1998 EIS considered thisin coming to its conclusions. Respondents
mischaracterize this permission in the Park Act to conclude that “[t]he Act specifically allows Pier 54 to
be reconstructed beyond its existing footprint; as described in the draft lease, the contribution calls for the
donor to have naming rights; ‘ Pier 55’ is the name that the donor has selected for the rebuilt pier. All of
the potential environmental impacts associated with the proposed new pier were appropriately assessed in
the [Draft EAF.]” See AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC
REVIEW (PREPARED FOR HRPT) (Feb. 10, 2015) (Ex. C), Response to Comment 6. This conclusion is
unsupported by the EAF, which clearly shows that only a sliver of the Pier 55 Project footprint will
overlap with the Pier 54 footprint. See, e.g. Draft EAF, at Fig. A-2, C-12.
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Therefore the “No Action” label is misleading and inappropriate because the “No Action” Pier
54 concept consists of removing the existing Pier 54 and rebuilding it.”” Although it might
sound unbelievable that the Draft EAF could rely on such a blatantly erroneous comparison, the
HRPT has made this point very clear. In minutes from an HRPT board meeting on December
14, 2014, the HRPT stated that “[r]emoval of the Pier 54 isindependent of the Pier 55 Project.” ®
The HRPT then explained that the Pier 54 deck would be removed regardless of whether the Pier
55 Project was approved.” The proper baseline for comparison is therefore a“No Action”
condition consisting of aremoved Pier 54 deck (and its remaining pile field), not arebuilt Pier
54, aswas used in the Draft EAF.

Second, the Draft EAF is flawed because it relies on outdated, irrelevant data.
Specifically, in reaching its conclusions, the Draft EAF relies on the nearly 20-year old 1998

EI1S® and, to a certain extent, the more recent EIS prepared for the Pier 57 Revitalization

" The“No Action” Pier 54, according to the Draft EAF, would involve rebuilding Pier 54 where it
currently stands, including driving new pilesinto the riverbed. Thereis no justification provided for why
thisisthe correct comparison or why, for example, a different project could not be built that reuses the
piles or riverbed aready occupied by Pier 54—which is currently afully built pier—or the Pier 56 pile
field. Seemingly, the only reason the Draft EAF positsthe “No Action” Pier 54 project isto soften the
presentation of significant environmental impacts likely arising from the Pier 55 Project. See also AKRF,
INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (Prepared for HRPT) (Feb.
10, 2015) (Ex. C), Response to Comment 86 (“the proposed project would result in areduction in the
amount of aquatic habitat affected due to shading from overwater structure when compared to the No
Action condition™), 89 (“because of the increased el evation and rolling topography of the pier, the area of
aguatic habitat affected due to shading from the project’ s overwater structures would decrease
substantially as compared to the No Action pier”); see also Negative Declaration (Feb. 11, 2015) (Ex. X)
(discussion of obstructed views and changes in noise levels resulting from the new Pier 55 in comparison
tothe “No Action” Pier 54). The“No Action” hypothetical relies on permits that allow the HRPT to
rebuild Pier 54. Yet no plansfor arebuilt Pier 54 have been circulated, and it is presumptuous to say that
it will be rebuilt in exactly the same that it had been built previoudly.

® HRPT Board Meeting Minutes at 5, December 14, 2014 (Ex. N).

" 1d. (“Whether or not the Pier 55 project is approved by the Board, removal of the Pier 54 deck must
occur. Funding for the deck removal contract will come from capital budget funds provided by the City of
New York.”).

% see Draft EAF, Attachment A, Section E (“Environmental Analyses’), at A-7-A-8 (“ Environmental
impacts associated with the development of the Hudson River Park were analyzed by the Empire State
Development Corporation (ESDC) pursuant to SEQRA and CEQR in the FEIS, which was certified as
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Project.®" Thisreliance is misplaced and unreasonable because the 1998 EIS is outdated and,
even if it were more current, it still failed to consider any development in the interpier Estuarine
Sanctuary where the Pier 55 Project will be constructed. Nor did it consider the environmental
impacts of turning Pier 54 into apilefield. Likewise, the Pier 57 EIS, although conducted in
2013, does not address building in the protected habitat of Pier 56, i.e., the interpier area, turning
Pier 54 into apile field, or the impacts of building a new island in the river—indeed, the Pier 57
ElS focuses exclusively on rebuilding Pier 57 on its existing footprint.

Courts routinely find agencies' reliance on outdated and irrelevant data inexcusable. In
Doremus v. Town of Oyster Bay, petitioners brought an Article 78 proceeding to challenge a
consent decree between respondent and a devel oper that sought to rezone an area that had been
evaluated under an EIS dated ten years prior. 711 N.Y.S.2d 443 (2d Dep’'t 2000). The Second
Department’ s Appellate Division upheld the Supreme Court’ s order vacating the consent decree
and ordering the town board to require a supplemental EIS (“SEIS’). Id. at 446-47. The court
focused on the fact that the town board had relied on a more than decade-old EIS—one that did
not analyze the current circumstances of the to-be-devel oped area—in entering the consent
decree. Id. The court instructed that while “the passage of time, standing alone, does not
warrant the preparation of an SEIS, the applicable regulations permit the lead agency to require a
SEISin order to address specific significant adverse environmental impacts which were not
addressed or were inadequately addressed in the prior environmental impact statements, where

such adverse environmental impacts arise from changes in the proposed project, newly

completein May 1998. The FEIS evaluated the full array of potential impacts resulting from the
development of Hudson River Park, including traffic, noise, air quality, natural resources, and cultural
resources. The 1998 FEIS considered the renovation of Pier 54 for public park use, but did not analyze
any changesto the pier footprint.”).

8 See EAF, Attachment A, Table A-1 at A-14 (using the Pier 57 Redevelopment Project EIS to measure
pedestrian traffic through the Pier 55 Project) (Ex. H).
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discovered information, or a change in circumstances related to the project.” 1d. at 44647
(citing Jackson, 494 N.E.2d at 441; 6 NYCRR 8 617.9(a)(7)(i)).

Here, the outdated 1998 EIS did not contemplate anything resembling anew 2.7-acre
island built in the interpier Estuarine Sanctuary.® Although the Draft EAF states that the 1998
EIS evaluated the environmental impacts of the “renovation of Pier 54 for public park use,”® the
1998 EIS contemplated only the restoration of Pier 54 in its current footprint.®* And the only
mention of Pier 56 was to explain that it was an “ecological pier” created for use asa“wildlife
habitat[].”® The 1998 EIS did not contemplate a new theater-island built atop the wildlife
habitat.®®

To be crystal clear, the Court should understand that none of the environmental-study
documents cited by the Draft EAF address building a pier in the Estuarine Sanctuary, despite the
Draft EAF s carefully articul ated suggestions otherwise. And Petitioners, having conducted a
reasonable and diligent search, have been unable to find any EIS or other environmental study
focusing on the interpier Estuarine Sanctuary. Said most succinctly, no one knows precisely

what exists in the never-before disturbed, protected Estuarine Sanctuary, and yet the HRPT has

8 Though Doremus involved a SEI'S due to the location of the new project being exactly the same as the
old one, the Pier 55 Project involves building a new structure in an area of the Park evaluated as an empty
interpier space in the 1998 EIS, and the HRPT should therefore require a new EIS.

8 EAF at A-8 (Ex. H).

8 1998 EIS at 6-4 (Ex. A).

®1d. at 1-8 and S-6.

% Notably, the 1998 EIS also could not consider a pier outside of the Pier 54 footprint as such apier was
only approved in the 2013 Amendment to the Park Act. See 2013 Amendment to Hudson River Park Act
at 8 3(k)(iii)(1-a) (“the reconstruction of pier 54 shall not be subject to the historic footprint restriction”)
(Ex. B). The HRPT Corporation’s President, Madelyn Wils, stated in a Board Meeting before the
adoption of the 2013 Amendment that the Amendment would create “flexibility in the redevelopment of
Pier 54 by alowing the Trust to redevelop Pier 54 outside of its historic footprint, which will enable the
Trust to secure a significant private donation and facilitate a public/private partnership for redevelopment
of the pier into aworld class public open space and performance venue.” HRPT Board Meeting Minutes,
July 25, 2013 at 7-8 (Ex. P). Thisindicates that the HRPT had contemplated the building of apier
outside of the historic footprint long before the Pier 55 Project cameto light. Thisfact is particularly
salient here asit shows that the HRPT should have known that the Pier 55 Project would not have come
under the ambit of the 1998 EIS asit was to be built in a brand new location.
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decided that driving nearly 550 new pilingsinto it isinconsequential. The HRPT should be
instructed to follow the law and study the interpier area before deciding it can destroy it.

Stopping the Pier 55 Project until the HRPT conducts an EIS aligns with public policy.
Allowing the HRPT to piggyback the Pier 55 Project onto outdated and irrelevant ElSs—and
hide the impacts of the current project behind stale data—would encourage future developersto
describe their actions merely as additions to existing projects. Thiswould allow these
developersto forgo the El Ss required by SEQRA by relying on agenera EIS for adesignated
area, without consideration of any new potential impacts created by these additions. This cannot
be in line with the purpose of SEQRA and its regulations, which prohibit the masking of
cumulative effects through practices such as segmentation.®” Moreover, allowing the use of a
“No Action” baseline that an agency has no intention of undertaking would open the door to
other agencies flouting SEQRA’ s requirements by doing the same. These situations would hold
the public interest hostage —an agency could ssmply create any project behind closed doors and
find itsimpacts not significant under SEQRA by approving another project it has no intention of
completing in order to paint their desired project in a positive light.

For al of these reasons, the HRPT’ s reliance on the 1998 EIS and Pier 57 EIS was
misplaced and unreasonable, and their decision therefore arbitrary and capricious. See Doremus,

711 N.Y.S.2d at 446-47.

8 6 NYCRR § 617.3(g)(1) (“Considering only a part or segment of an action is contrary to the intent of
SEQR. If alead agency believes that circumstances warrant a segmented review, it must clearly statein
its determination of significance, and any subsequent EI'S, the supporting reasons and must demonstrate
that such review is clearly no less protective of the environment. Related actions should be identified and
discussed to the fullest extent possible.”) (Ex. QQ).
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C. The HRPT sfinding of “ no significant impact” is even more arbitrary
given its opposite conclusion for the smaller Pier 57 Project just blocks
away.

The HRPT’ s finding of “no significant impact” and the resulting Negative Declaration
are particularly unjustified considering the HRPT’ s positive declaration of significant
environmental impact for the far less ambitious Pier 57 Revitalization Project (the “Pier 57
Project”). The Pier 57 Project islocated just a few blocks upriver from the Pier 55 Project’s
proposed site. It does not involve hundreds of new pilings, new overwater structures, or
expansive overwater lighting. The Pier 57 Project consists of remodeling an already existing
structure on the exact same footprint. And yet asillustrated by the below two analyses, the
difference in the HRPT’ s process between the two projectsis stunning. HRPT’ s Pier 57-related
process was far more robust—consisting of 88 weeks of study, planning, and adjustments—
included an EIS, multiple public comment periods, and reflects a careful, proper execution of

SEQRA’s process. Whereas the HRPT' s Pier 55-related public process, lasting less than 12

weeks, consisted of the bare minimum and was flawed:



ENVIRONMENTAL IMPACT ASSESSMENT: PIER 55 v. PIER 57

Review Process Applied Pier 57 Pier 55
Public Bidding Process (Under the . -
Park Act) Yes No
(1L T 3 L] i
Significant Acholu (Under the No Yes

Park Act)

SEQRA Status

Type I Action

Type I Action

Environmental Assessment Form Yes Yes
Draft Scope of Work Yes No
Public Review of Draft Scope of

Work (Public Scoping Meeting & Yes No
Public Comment Period)

Final Scope of Work Yes No
Draft Environmental Impact Ves No
Statement

Public Review of Draft EIS

(Public Hearing & Public Yes No
Comment Period)

Final Environmental Impact Yes No

Statement
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Design and Public Review Process: Pier 55 w. Pier 57

July 14, 2011: - :
Public Scoping Pier 57 February 22, 2013:
Meeting held. October 25, 2012 DERECe e e
HRFT issues a Notice of Completionand
of Completionof thE_F'nal
June 14, 2011: Initial Drraft Environmental IEn\rern;ental
i mpact Statement
Enwmnment:cl' July 29, 2011; First I[;E;F Statement
Assessment rm 2 5
public comment 2
Submitted. First period closes, February 4, 2013:
public comment Second commeant
period opens. period closesat 5 pm.

Week 1 Week 88
June 19, 2011: Determination that project October 10, 2012: January 23, 2013: Joint public hearing
may have 2 significant adverse HRPT submits and held regarding the DEIS and second
environmental impact; Draft posts final scope comment pericd opens; comments
Environmental Impact Statement ordered. of work. accepted orally and in writing.

Pier 55
June 20, 2013:
(s e MNovember 17, January B{
e 2014: Public IR
LSS : i review
Aszembly. review peri

begins. pericd ends.

Week 1 B

Minimum Private Design Period Between HRPT and Diller

gl Week 86

|
" February 11, 2015: HRFT

e publizhes Negative Dedaration
i 2015: HRPT : T
i : of Environmental Significance,
Blue: Pier 57 Public Review Period P I s the Bk P wrel
Iranze: Pier 55 Public Review Period e approves the Geners| Park Plan
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In the EAF drafted for the Pier 57 Project (“Pier 57 EAF”), the HRPT conceded without
conducting much analysis that an EIS would be required to fully evaluate the potential
environmental impacts of the Pier 57 remodel.® In particular, the Pier 57 EAF stated that the
proposed project would “ affect surface or ground water quality or quantity,” would “alter
drainage flow or patterns, or surface water runoff,” and would “affect air quality.”® Inthe

accompanying Draft Scope of Work, the HRPT acknowledged that “[d]evelopment of the

8 Appendix A to the State Environmental Quality Review, Full Environment Assessment Form, Part 11 -
Project Impacts and Their Magnitude (June 14, 2011) (“Pier 57 EAF"), (Ex. AA).
89

Id.
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proposed project may result in potentially significant adverse environmental impacts, requiring
that an Environmental Impact Statement (EIS) be prepared.”

Y et for the Pier 55 Project, involving far more complicated and expansive construction,
the HRPT somehow could not find a single potentially significant environmental impact. Andin
reaching that conclusion, the HRPT felt it necessary to hide its lack of analysis behind outdated
and irrelevant EISs, as discussed above. It isimpossible to fathom how a manmade-island
entertainment venue like the Pier 55 Project can have no potential significant environmental
impacts, whereas the HRPT readily found the remodeling of a pier just afew blocks away, in
which the pier’ s footprint will not expand or move, to have multiple potential significant
environmental impacts. This behavior isthe embodiment of “arbitrary and capricious,” and

defiesany “rule of reason.” Akpan, 554 N.E.2d at 57.

d. The Pier 55 Project runs counter to New York City' s Waterfront
Revitalization Program, and therefore violates SEQRA.

The Pier 55 Project further violates SEQRA by failing to comply with the NY C WRP,
which isthe local Waterfront Revitalization Program (“LWRP") governing the proposed
construction site. LWRPs govern coastal areas and are established under the Waterfront
Revitalization and Coastal Resources Act (“CRA”).*! SEQRA mandates that state agencies must
comply with the CRA and therefore, derivatively, the NY C WRP.%

Where an agency determines that a proposed action will have no potential significant
environmental impacts, and the action is located within a coastal area under the NY C WRP, the
agency must submit “a certification that the action will not substantially hinder the achievement

of any of the policies and purposes of [the NY C WRP] and whenever practicable will advance

% pier 57: Draft Scope of Work for an Environmental Impact Statement at 1 (Ex. Y).

°! The Draft EAF admits that the Pier 55 Project will be located in a coastal zone. See Draft EAF at B-5
(Ex. H).

%26 NYCRR § 617.6(a)(5) (Ex. QQ).
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one or more of such policies.”®

Where the action “will substantially hinder the achievement” of
any of these policies, the agency must instead certify that three requirements are met: “(1) no
reasonabl e alternatives exist which would permit the action to be taken in a manner which would
not substantially hinder the achievement of such policy or purpose; (2) the action taken will
minimize al adverse effects on the local policy and purpose to the maximum extent practicable;
and (3) the action will result in an overriding regional or statewide public benefit.”%*

Here, the HRPT failed to properly address the ways in which the Pier 55 Project will
hinder the NY C WRP' s policy goals. One of the NYC WRP' s policy goals, for example, isto
“protect and restore the quality and function of ecological systems within the New Y ork City
coastal area”® Injustifying that the Pier 55 Project is consistent with this policy goal, the Draft
EAF cites the new pile field proposed for the Pier 54 site® Buit it illogically ignores the obvious
fact that the Project includes building an overwater island on nearly 550 brand new piles, and
that such new construction does not protect and restore the quality of the ecological system in the
New Y ork City coastal area, regardless of what the HRPT will do with other piles aready in the
water. Moreover, the new pilefield at Pier 54 is not a part of the Pier 55 Project—as discussed
above, the HRPT is creating that pile field regardless of what happens with the Pier 55 Project.

Another policy goal of the NYC WRPisto “promote use of New Y ork City’s waterways
for commercial and recreational boating and water-dependent transportation.”®” By constructing
aman-made island in an areathat has previously been a haven for recreational boaters, the Pier

55 Project flouts that policy. The area between Pier 54 and Pier 57 has been used by kayakers

between the Pier 56 pile field and Pier 54 to practice their technique when currents are too strong

% 19 NYCRR § 600.4(c) (Ex. RR).
94
Id.
® NYC WRP at 39 (Ex. W).
% EAF at B-12 (Ex. H).
 NYC WRP (Ex. W).
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on the river, and sailors use the same area to practice sailhandling.®® These are recreational,
educational, and public health activities that fit well within this policy goal of the NY C WRP.
The building of the Pier 55 Project would eliminate these excellent opportunities for local
boaters, flouting this policy goal.

Because the Pier 55 Project will have several significant environmental impacts, the
HRPT should have properly certified (i) that no reasonable alternatives existed, (ii) that the
proposed project would minimize all adverse effects on the environment; and (iii) that the Project
will result in an overriding public benefit. But the HRPT failed to do any of those things, and
thisfailure violated SEQRA.

Relatedly, under the NY C WRP,” the HRPT was obligated to fill out a Coastal
Assessment Form.*® Though the HRPT filled out and certified the form, its certification was
based on its erroneous conclusion that there were no significant environmental impacts.*™ The
form also contains several misstatements,’® showing again that the HRPT has not given a*“hard
look” at the Pier 55 Project’s potential environmental impacts. Again, because compliance with

the NYC WRPis arequirement of SEQRA viathe CRA, the HRPT violated SEQRA.

% Buchanan Aff. 714.

% New York City’s WRP is based on Vision 2020 New York City Comprehensive Waterfront Plan, a
document prepared in 2011 to address the future of the city’s coastline. Nowhere in this document is the
building of anew pier in the Estuarine Sanctuary considered. See DEP'T OF CITY PLANNING, CITY OF
N.Y., VISION 2020 NEW YORK CITY COMPREHENSIVE WATERFRONT PLAN (Ex. GG).

1% NYC WRPat 12 (Ex. W).

191 EAF (Ex. H) (finding that the Pier 55 Project is consistent with Policy 4 of the WRP asit “would not
have any significant adverse impacts on the ecological quality and component habitats and resources” in
the relevant areas).

1% For example, the HRPT states on the form that the project would not result in any direct or indirect
discharges into any water body, which is plainly false, and which the HRPT has acknowledged would
occur in the form of stormwater runoff elsewhere in the EAF. See HUDSON RIVER PARK TRUST, supra n.
95, at Appendix B (Ex. H).
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3. THE HRPT HASFAILED TO COMPLY WITH ITSOWN GOVERNING
STATUTE AND REGULATIONS

a. The HRPT' s Action Violates the Park Act’s Ban on Projects Lacking a
Water-Dependent Use.

In approving the Pier 55 Project, the HRPT also violated its own governing law—the
Hudson River Park Act—which instructs that, within the Estuarine Sanctuary, “only water
dependent uses shall be permitted.” % Under Article 78 review, a court may find that an
agency’ s action was arbitrary and capricious where an agency has acted inconsistently with its
own applicable laws and regulations. Universal Waste, Inc. v. N.Y. State Dep’'t of Envt’|
Conservation, 778 N.Y.S.2d 855, 861 (Sup. Ct., N.Y. Cnty. 2004) (“an agency acts arbitrarily
and capricioudly if it fails to follow its own rules’) (citations omitted).

The Park Act requires that all uses of the “water section” of the Park be water dependent.
The “water section” is defined in the Park Act as “all the area of the park west of the bulkhead
line, including the water, lands under water and space above the water, but not including the
piers and float bridge as they exist on the effective date of [the Park] Act.”*** The HRPT intends
to construct the new island within the water section; al of the plans and renderings attached to
the Draft EAF show that the new structure will lie in the Estuarine Sanctuary, with only a small

piece overlapping with the current Pier 54 footprint.’®

1% Hudson River Park Act, § 8(3)(a) (Ex. R).
19 Hudson River Park Act § 3(1), (m) (Ex.R).
1% The HRPT has continually stated that this Pier 55 Project isintended to be a rebuilding of the current
Pier 54 “outside of its original footprint,” as permitted by the 2013 Amendment, and that 2013
Amendment was specifically written to allow building a pier in the water section asthe Park Act’s
original language. See ALLEE, KING, ROSEN AND FLEMING, INC., PIER 54 RESPONSE TO COMMENTS
RECEIVED DURING PUBLIC REVIEW (PREPARED FOR HRPT) (2015) (Ex. C); 2013 Amendment to Hudson
River Park Act at 8 3(k)(iii)(1-a) (Ex. B). But no reasonable reading of this amendment agrees with the
HRPT’ s reading and conclusion that this new structure is anything like the rebuilding of Pier 54, in or out
of its current footprint.

The Zoning Resolution for the City of New Y ork definesa“pier” as “a pile-supported overwater
structure, or a portion thereof, that projects from a‘shoreline’, ‘bulkhead’ or ‘ platform’; or a solid-core
structure, or a portion thereof, constructed for the docking of water-borne vessels, that projects from the
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The above image illustrates the location of the Pier 55 Project, clearly well
outside the existing Pier 54 footprint, overlapping as much with Pier 54 asit does
with the Pier 56,and amost entirely within the estuarine sanctuary.'®
There is no ambiguity that Pier 55 will lie in the “water section” between Pier 54 and Pier 56.
Asthe structure is being planned for the water section, it must have a“water dependent
use.”*%” Yet the Pier 55 Project does not qualify as a“water dependent use” of the Estuarine
Sanctuary. Indeed, in stark contrast to the HRPT's original plan of utilizing Pier 54 as alocation

for docking historic ships,’® which is unequivocally awater-dependent use, the Pier 55 Project

consists of an entertainment venue that could be built anywhere.

land or from a‘platform.”” CITY PLANNING COMMISSION, DEPARTMENT OF CITY PLANNING, ZONING
RESOLUTION - ARTICLE VI: SPECIAL REGULATIONS APPLICABLE TO CERTAIN AREAS § 62-11 (2014)
(Ex. [CCC]). It would defy the imagination to say that his manmade island “ projects from the bulkhead”
simply because it is connected by the Pier 54 Connector bridges, and the island was clearly not
“constructed for the docking of water-borne vessels,” even considering the non-permanent actor’ s barge.
By calling this structure the “Pier 55" project and saying it is arebuilding of Pier 54, the HPRT attempts
to flout the act by subterfuge. But thisis nothing more than sleight of hand, and the plain meaning of the
Park Act’s language shows that it is a new structure being built in the “water section,” and not a permitted
“pier.”

1% EAF at Fig. A-2 (Ex. H).

197 Hudson River Park Act § 8.3(a) (Ex. R).

198 GPP at 11 (Ex. J). Seealso 1998 EISat S-11 (Ex. A) (The HRPT included Pier 54 as one of the three
sitesin the Park that “would be especially devoted to history.”).
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The Park Act defines “water dependent use” as*” (i) any use that depends on utilization of
resources found in the water section; (ii) recreational activities that depend on access to the water
section, such as fishing, boating, swimming in such waters, passive enjoyment of the Hudson
River and wildlife protection and viewing; (iii) facilities and incidental structures needed to dock
and service boats; and (iv) scientific and educational activities that by their nature require access
to marine reserve waters.” ' A concert venue and theater does not depend on resources found in
the water section. It is not dependent on access to the water for its enjoyment and recreational
activities (it is, after all, afacility that could just as easily be built on land), nor isit afacility for
docking and servicing boats or for research that requires access to the Estuarine Sanctuary. The
Draft EAF does not mention this limitation on the HRPT’ s actions and does not discuss whether
the platform is a water-dependent use. The HRPT, in responding to public comments, stated that
the Pier 55 Project is water dependent because the Park was built as a waterfront park with
“specified uses.”™° But this explanation is baseless, circular, and unreasoned. The fact that the
rest of the Park, built on dry land, enjoys a waterfront location and was deemed a suitable water-
dependent use is not alicense to build anew island, or “park extension,” onto the water itself.

Being adjacent to water, by logic or law (especially considering the Park Act’s clear language on

1% Hudson River Park Act, at § 3(m) (Ex. R). The Park Act defines “water section” as “all the area of the
park west of the bulkhead line, including the water, lands under water and space above the water, but not
including the piers and float bridge as they exist on the effective date of [the] Act.” Id. at § 3(1). Seealso
N.Y. Exec. Law 8§ 911(7) (where the New Y ork Code section on Waterfront Revitalization Of Coastal
Areas And Inland Waterways defines a “water dependent use” as “an activity which can only be
conducted on, in, over or adjacent to awater body because such activity requires direct access to that
water body, and which involves, as an integral part of such activity, the use of the water”).

109 5ee AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (PREPARED
FOR HRPT) (Feb. 10, 2015) (Ex. C), Response to Comment 94 (“The New Y ork State legislature has
authorized the Hudson River Park as a waterfront park and has specified the uses permitted within that
park. In addition to the uses, the size and location of the reconstructed Pier 54 have also been authorized
by the State legislature. Accordingly, the proposed project is water dependent.”). This Response shows
the HRPT' s cavdlier attitude to the project. None of the reasons given in the Response indicate that the
proposed water project is water dependent, yet, with a conclusory and circular flourish, the HRPT
believesit has answered a community member’ s legitimate concern. The truth is that nothing in the Park
Act alows any deviation from the restriction on water dependent uses.
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this point), does not turn any use into a water-dependent use—such logic would defeat the
legislature' s requirement entirely.

Further, this lack of awater dependent use runs counter to the purpose of the Park Act.
The legidative history of the Park Act reveals the importance of the water dependent use
requirement. In aletter to the Governor urging him to sign the 2002 amendments to the Park
Act, for example, Assembly Member Richard Gottfried, the Assembly sponsor of the bill that
created the Park Act, stated that “[t]he special protections for the water section are a key feature
of the [Park] Act.”*** Assembly Member Gottfried noted that the amendment was in part being
proposed because “the prohibition against non-water-dependent uses overrides the provisions of
any lease.” 2 By creating anew structure in the Park’ s water section with no water dependent
use, the HRPT’ s action not only violates the clear language of the Park Act, but also its
underlying purpose.

b. The HRPT' s Action Violates Its Own Regulations Governing Leases by

Foregoing the Bidding Process Required for Leases Providing for a
Capital Expenditure of Over One Million Dollars

Large-scale projects that use public resources must be planned and executed under the
light of day. Here, the HRPT is planning to build a huge island concert venue, on public land,
with a contribution of $17.5 million of public funds, with virtually no public input. Indeed, by
the time the Pier 55 Project was presented for public comment, the design, funding, and timeline
of the project were already finalized. This backroom process was a breach not only of the public
trust, the Park Act, and the other codes and regulations discussed above, but also of the HRPT's

own leasing regulations.

11 New York Bill Jacket, 2002 A.B. 11807, Ch. 423 (Ex. JJ).
112
Id.
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The Pier 55 Leaseis governed by Part 752 of Title 21 of the NY CRR because it is under
the HRPT’ s jurisdiction and, costing an estimated $130 million to construct, includes “atotal
capital expenditure in excess of one million dollars over the proposed term of the agreement.”**3
As such, the HRPT was required to “issue a bid prospectus’ for the Project.*** Yet no bid
prospectus was ever issued.

In response to a comment from the public on this unmet requirement, the HRPT
advanced two arguments. Thefirst, which is absurd on itsface, isthat “[s]ince thisis, in
essence, a contribution rather than a standard commercial transaction, it is not a lease within the
meaning of the Park Act and the requirement to issue a bid prospectus is not applicable.” **°
Thereis no exception in the Park Act or the HRPT’ s leasing regulations that exempts certain
transactions based on the source of funds (i.e. for “contributions”). To the contrary, the language
in the regulation is broad, including any “[l]eases, licenses, concessions or other agreements for
facilities or properties under the jurisdiction of the Hudson River Park Trust” that meet the
requirements set forth later in the regulation.**® And a cursory review of the lease itself reveals
that it most certainly isalease, and thus is governed by the HRPT’ s leasing regulations—most
obviously, the HRPT sttitle for the document is“LEASE AGREEMENT,” and the document
defines the two parties as “Landlord” and “ Tenant.”**’

The second, alternative argument selectively focuses on the term “ capital investment,” a

term used interchangeably with the term “capital expenditure” in the HRPT’ s leasing regulations.

Although these terms are not defined in the leasing regulations or Act, the HRPT has put forth a

1321 NYCRR § 752.1(8)(2) (Ex. SS).

H4N.Y. Comp. CodesR. & Regs. tit. 21, § 752.4(a) (Ex. TT).

15 AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (PREPARED FOR
HRPT) (Feb. 10, 2015), Response to Comment 4 (Ex. C).

18 N.Y. Comp. CodesR. & Regs. tit. 21, § 752.1(a) (Ex. SS).

17 |_ease, Cover Page (Ex. BB).
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self-serving argument that arbitrarily defines one of them without any basis. The HRPT argued
in their response to comments that the funds used to build the new island would only be a
“capital investment” if the money were deployed with the “hope that it will generate income or

appreciate. . . "8

apparently like an investment in astock or bond. The HRPT’ s response goes
on to state that Pier55, Inc. cannot generate income from this project and that therefore, the
HRPT is not bound by the regulations requiring a bid prospectus.**® In short, the HRPT is
attempting to justify their pay-to-play approach by arguing semantics.

There are at least two problems with the HRPT’ s second position. First, thereisno
distinction between a capital “expenditure” and a capital “investment.” Thetermisused
interchangeably in the HRPT’s Leasing Regulation, and in everyday ordinary language.*® In
fact, Barron's Dictionary of Finance and Investment Terms defines “ Capital Investment” by
directing the reader to the definition for “ Capital Expenditure,”—i.e., “Capital Investment” is
defined as “see Capital Expenditure.”*?* “Capital Expenditure” in turn, is defined as the “outlay
of money to acquire or improve capital assets, such as buildings and machinery.” Surely the
expenditure of funds to build a manmade structure qualifies as an “outlay of money” to “acquire
or improve capital assets.” Second, even adopting the HRPT’ s false definition for the sake of
argument, it is an unfounded presumption to assume that Pier55, Inc. will not be able to earn
income from operating the entertainment-venue island. Although it istrue that many of the

potential revenues may be used only to cover “ Permitted Costs,” that does not mean that any

revenues, after deducting costs, would not constitute “income.” Moreover, “Permitted Costs’ are

18 AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (PREPARED FOR
1H15PT) (Feb. 10, 2015), Response to Comment 4 (Ex. C).

Id.
120 For example, the leasing regulations use the term “capital expenditure” to limit projects larger than $1
millionin 21 NYCRR 752.1(8)(2) (Ex. SS), and “ capital investment” to limit the same projects afew
paragraphs later in 21 NY CRR 752.4(a) (Ex. TT).
121 Barron’s Dictionary at 94 (Ex. Q).
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defined broadly and provide ample opportunity to enrich the island’ s operators and business
partners.*? As but one example, the Form Lease makes clear that Pier55, Inc. will retain
“ninety-five percent (95%) of . . . Gross Broadcasting Revenues’ and that it “may create or
commission the creation of works and productions for the Premises, and . . . as between [the
HRPT] and [Pier55, Inc.], [Pier55, Inc.] shall have the exclusive ownership and rights to any
such productions or works and to any royalties or profits derived therefrom.”*?®> Mr. Diller, a
media mogul with alifetime of experience at the highest levels of the broadcast and film
industries, could surely find away to confer a benefit onto himself and his colleagues under such
an arrangement. Particularly when, as discussed above, his operating entity will have the
exclusive right to charge whatever ticket pricesit pleases for 49% of the events hosted on the
island each year —which Pier55, Inc. is also entitled to keep.'**

The failure to conduct a bidding process resulted in a Form Lease that is highly suspect in
its treatment of the parties. The Form Lease has no restrictions that would prevent the HRPT
from doling out lavish salaries or performance contracts and allows for Respondent Pier 55, Inc.
to benefit from the naming rights of the new island and to cash in on royalties and profits from
the events held at the new venue. In stark contrast, under the Form Lease, the HRPT earns a
pittance in the form of $1.00 per year in rent from Respondent Pier 55, Inc. and 5% of the
revenue from broadcasting rights that is not guaranteed unless the HRPT contracts to actually
broadcast events held on the island.

One comment and response section, in particular, best captures the true process from

which the Pier 55 Project was born, and why it violates the HRPT’ s regul ations and governing

122 5pe. e.g., Lease § 9.08(w) (“nothing in this Lease shall limit . . . the manner in which Tenant may
compensate its staff, officersor directors. . . .”) (Ex. BB).

123 1d. §4.03.

124 1d. § 9.30; see also n.49, supra (explaining that “low-cost” events are not a defined term in the lease)
for further evidence that this project will be a money-making venture for Pier55, Inc.
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Act. Inthat comment section, stakeholders expressed concern that the public had been excluded
from the development process. The HRPT responded that the project was finalized after “along
period of negotiations between the donor and Trust” and that “[w]hat is now being considered is
a specific proposed design concept that the donor is prepared to fund.”**> Said more bluntly,
the design concept was finalized during closed meetings between Barry Diller and the HRPT.
There was no public input or process—this project represents a billionaire (many times over)
building and operating a private playground in his backyard. Thisis precisely the scenario that
the regulations and Act governing the HRPT were designed to prohibit.

C. The HRPT May Only Rebuild Pier 54 Outside of its Current Footprint if
Includes the Historic Elements from the White Sar Line.

The HRPT’ s action also violates the Park Act because the new structure does not
incorporate any historic elements from the White Star Line. When the Park Act was amended in
2013 to alow for reconstruction of Pier 54 outside of its historic footprint, the amendments also
mandated that any such reconstruction *“complies with all applicable federal, state and local laws
and provided further that the historic elements from the White Star Line, including the iron arch,
must be incorporated in any reconstruction/redesign.”*?® Y et the Draft EAF does not include
any plans for including historic elements from the White Star Line, including theiron arch. In
fact, the EAF only mentions the iron arch and the White Star Line as a part of the “No Action”
reconstruction of Pier 54 in its current location,™*” showing that the HRPT had no intention of

incorporating these cherished historical elementsinto the design of the Pier 55 Project. While

122 AKRF, INC., PIER 54 RESPONSE TO COMMENTS RECEIVED DURING PUBLIC REVIEW (Prepared for
HRPT) (Feb. 10, 2015), Response to Comment 1 (emphasis added) (Ex. B).

126 Hudson River Park Act, § 8.3(e) (2013) (Ex. R).

121 EAF at H-6 (“Reconstruction of the pier would incorporate the historic elements from the White Star
Line, including the iron arch.”) (Ex. H).
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Petitioners do not consider the Pier 55 Project to be areconstruction of Pier 54 allowed by the
Park Act, even if it were, the EAF shows that the reconstruction would still violate the Park Act.

4. PETITIONERSARE ENTITLED TO DISCOVERY

Discovery isavailable in Article 78 proceedings where, as here, the information that
proved the petitioner’s claim is “within the exclusive possession and knowledge” of the
respondents.*”® As such, expedited discovery is particularly appropriate here, where
Respondents have concealed crucia information from the public and engaged in secretive,
under-the-table negotiations that have undermined the public interest.®® Thus, this Court should
permit Petitioners targeted discovery under CPLR 408, in order to shed much-needed light on

this Project and the process that reviewed and approved it.**

Subject to, and without waiving
any further discovery requests, Petitioners seek to obtain, at minimum, the following relevant

documents from Respondents:

128506 Mooney v. Superintendent of New York State Police, 117 A.D.2d 445, 448, (3d Dep't 1986)
(granting discovery in an Article 78 proceeding because for “ petitioner to have a viable opportunity to
challenge’ determination as arbitrary and capricious, “the information and documents upon which the
determination was based must be available”); Margolisv. New York City Transit Auth., 157 A.D.2d 238,
242 (1st Dep't 1990) (granting discovery in Article 78 proceeding because Petitioner had argued that
Transit Authority’ s proffered reason for salary decision “may well be a sham position,” and thus
Petitioner was entitled to discovery to address actions taken by that body); Town of Pleasant Valley v.
New York Sate Bd. of Real Prop. Servs., 253 A.D.2d 8, 16 (2d Dep't 1999) (granting discovery of
worksheets used by State equalization board where such worksheets were “ centrally relevant to a
determination of whether the . . . equalization rate was rational and supported by substantia evidence”);
Nespoli v. Doherty, 2007 WL 3084870, at *3 (Sup. Ct. N. Y. Cnty. Sep. 28, 2007) (granting petitioners
application for discovery in Article 78 proceeding against DSNY); Sop BHOD v. City of New York, 2009
WL 692080, at * 14 (Sup. Ct., Kings Cnty. Mar. 13, 2009) (granting expedited discovery in Article 78
proceeding); Lally v. Johnson City Central School Dist., 105 A.D.3d 1129, 1132 (3d Dep't 2013)
(affirming trial court’s finding that further discovery was required before respondents’ bad faith could be
resolved in Article 78 proceeding); Gerber Prods. Co. v. N.Y. State Dep't of Health, No. 1628-14, 2014
WL 7745848, at * 3 (Sup. Ct., Albany Cnty. Aug. 21, 2014) (granting discovery where decision removing
petitioners’ products from food subsidy program did not explain the cost criteria cited as grounds for
determination).
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a) All interna communications within the Trust, including those involving members of the
Trust’s Board, regarding Pier 54 and/or the Pier 55 Project (whether or not referred to as
“Pier 55” at the time) since February 1, 2013 through February 12, 2015;

b) A copy of al documentsin the Trust’s possession relating to request (@) above, including
all documents and information relating to the conception of the proposed Pier 55 Project,
the Draft Lease, the Form Lease, the EAF (in draft or final form), the GPP Amendment,
and the decision to award the proposed project to Respondent Pier 55, Inc.;

¢) All communications with the Trust’s environmental consultant AKRF, Inc. concerning
any aspect of their engagement and work performed in connection with the Pier 55
Project;

d) All communications and all documents reflecting communications between the Trust on
the one hand (including but not limited to all employees and representatives of the Trust),
and Barry Diller, Diane von Furstenberg, The Diller — von Furstenberg Family
Foundation, Pier55, Inc. (including, in addition to Mr. Diller, Vice-Chairman Scott
Rudin, Director Stephen Daldry, and Director George C. Wolfe, who were involved in
the Pier 55 Project before it was public and named in the Trust’s November 16, 2014
press release first disclosing the Pier 55 Project), and/or anyone acting on their behalf
regarding Pier 54 and/or the Pier 55 project (whether or not referred to as “Pier 55” at the
time);

e) All recordsof any and all communications between the Trust (including but not limited to
all employees and representatives of the Trust) and elected or appointed City/Local,
State, and Federal officials (including their subordinates, staff, agencies and offices), in
connection with: (i) the 2013 Amendment to the Hudson River Park Act (asit pertainsto
Pier 54 redevelopment, and (ii) the proposed redevelopment of Pier 54 and construction
of what isto be called “Pier 55" (including the GPP Amendment and Form Lease
approved at the February 11, 2015 Trust Board meeting); (iii) the application of the
SEQRA and CEQR processes for the Pier 54 Project, (iii) the New Y ork City Local
Waterfront Revitalization Program, (iv) the Park Act Amendments of 2013, (v) the Pier
57 restoration project, (vi) the Pier 54 Connector Project, and (vii) the Crosswalk
Project.

f) A copy of documents, including communications, sufficient to show what the Trust relied
onin finalizing its EAF and in issuing its Negative Declaration for the project on
February 11, 2015;

g) A copy of al materials provided to the Trust’s Board in advance of their February 11,
2015 vote approving the Draft Lease and the GPP Amendment;

h) A copy of al materialsthe Trust relied on in concluding that a request for proposals or a
bidding process in general was not required for the Pier 55 project (whether or not
referred to as “Pier 55” at the time);

i) A copy of al interna communications within the Trust relating to arequest for proposals
or abidding process in the context of the Pier 55 project (whether or not referred to as
“Pier 55" at the time);
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]) A copy of all documents, including communications, reflecting all drafts of and/or
negotiations regarding the Draft Lease or Form Lease; and

k) A copy of al documents, including communications, relevant to the drafting of the
HRPT’s November 16, 2014 press release, including al documents and communications
relating to the third-party quotesin that press release.

V. PRELIMINARY INJUNCTION

This Court has broad discretion, under CPLR 8§ 6301, to grant a preliminary injunction
“in any actions where...the plaintiff has demanded and would be entitled to a judgment
restraining the defendant from the commission or continuance of an act, which ... would produce
injury to the plaintiff.” This discretion includes the power to grant affirmative, mandatory relief
in the form of a preliminary injunction directing a government entity to fulfil its statutory
responsibilities. See, e.g., McCain v. Koch, 70 N.Y.2d 109, 116-17 (1987); Doe v. Dinkins, 192
A.D.2d 270, 275-76 (1st Dep’'t 1993). In order to grant a preliminary injunction, the Court must
evaluate whether plaintiffs have demonstrated: (i) alikelihood of success on the merits; (ii)
danger of irreparable injury absent an injunction; and (iii) that the balance of equitiestipsin their
favor. Nobu Next Door LLC v. Fine Arts Hous., Inc., 4 N.Y.3d 839, 840 (2005).

As discussed above, Respondents' actions constitute violations of the public trust
doctrine, SEQRA, CEQR, the Hudson River Park Act, and its accompanying regulations.
Petitioners have demonstrated a likelihood of success on the merits because Respondents have
committed numerous violations of environmental protection statutes, park governance statutes
and regulations, and the public trust doctrine. Petitioners have demonstrated a danger of
irreparable injury absent an injunction because the HRPT is preparing to drive hundreds of
pilings into the Estuarine Sanctuary, causing significant, irreparable damage to protected wildlife
and habitat. These pilingswill also displace a navigable and protected area used by kayakers and

boaters, including without limitation New Y ork State citizens.
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Finally, Petitioners have demonstrated that the balance of equities arein their favor.
Respondents may still build their project in the future, but must do so through the proper
governmental and statutory channels. They may seek governmental approval for their project in
order not to run afoul of the public trust doctrine. They may produce an EIS in order not to run
afoul of SEQRA. And they may take the appropriate steps to comply with their own governing
statute and regulations. A short delay in a multi-year project will cause no apparent harm to
Respondents. However, if they start driving pilings into the Estuarine Sanctuary, they will
undoubtedly do serious and irreversible damage to the riverbed and the protected wildlife living
inthat area. The Court should therefore grant a preliminary injunction barring Respondents from
proceeding with the construction of the Pier 55 Project until this Court otherwise orders.

V. CONCLUSION

For these reasons, as well as those set forth in the Verified Petition and all supporting
papers, Petitioners respectfully request judgment and an order: (1) declaring that Respondents
actions violated the public trust doctrine and enjoining the Project from proceeding until the
legislature expressly authorizesit; and/or (2) declaring that Respondents have acted arbitrarily,
capriciously, and contrary to law by issuing the Negative Declaration under SEQRA, and
approving the GPP Amendment and Form Lease with Pier55, Inc., and (a) instructing the HRPT
to redesign the project to comply with SEQRA, the NY C WRP, and its own Park Act, and/or (b)
reversing the HRPT' s decision to issue a Negative Declaration and instructing it to complete and
ElS; (3) granting Petitioners expedited discovery; (4) issuing a preliminary injunction barring
Respondents from proceeding with construction of the Pier 55 Project; and (5) granting such
other and further relief as this Court may deem just and proper, including awarding Petitioners

their costs and attorneys feesin this proceeding.
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Dated: New York, New York
June 11, 2015

Respectfully submitted,

O’'MELVENY & MYERSLLP

By:

Eric B. Rothenberg

Eric B. Rothenberg, Esg. (SBN 2058576)
Jeffrey A. N. Kopczynski, Esq. (SBN 4592267)
Jonathan G. Fombonne, Esg. (SBN 5293386)
Philip E. Legendy, Esq. (SBN 5192422)

7 Times Square

New York, New York 10036

Telephone: (212) 326-2000

Facsimile: (212) 326-2061

Jesse Glickstein, Esg. (SBN 5214689)
1625 Eye Street N.W.

Washington, D.C. 20006

Telephone: (202) 383-5300
Facsimile: (202) 383-5414

Attorneys for Petitioners
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EXHIBIT C



NYSCEF DOC. NO. 9

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

IN THE MATTER OF THE APPLICATION OF

CITY CLUB OF NEW YORK, ROBERT

BUCHANNAN, AND TOM FOX
Petitioners/Plaintiffs,

-against-

HUDSON PARK RIVER TRUST, INC. AND
PIERSS, INC.

Respondents/Defendants,

STATE OF NEW YORK )
) s.s.:
COUNTY OF NEW YORK )

Robert Buchanan, being duly sworn; deposes and says:

AFFIDAVIT OF
ROBERT BUCHANAN

Index No. 101068-2015
IAS Part 6
Hon. Joan Lobis

Motion Sequence No. 3

| NDEX NO. 101068/2015
RECEI VED NYSCEF:

09/ 16/ 2015

1. My name is Robert Buchanan. I reside currently and have resided for the last nine

years at 251 Clermont Avenue, Brooklyn, New York.

2. I submit this Affidavit in further support of Petitioners’ Order to Show Cause,

filed on August 24, 2015, in the above-captioned matter.

3. The facts stated in this Affidavit are true and of my own personal knowledge.

% % %



4. As stated in my previous affidavit, I regularly lead student and community rowing
crews north from Pier 40 to the Pier 54—57 embayments, which I use as ‘coves’ where we can
get out of the wind and tide to rest or to practice rowing and sail-handling techniques. These
stretches of open but protected water—a land-based metaphor would be ‘stepping stones’—are,
to my mind, publicly-owned open spaces and crucial recreational resources. Placing a large
island structure in their midst would represent a loss of usable water and thus significant injury,
both for me in my capacity as an educator and for present and future generations of on-water
paddlers, rowers, and sailors.

5. I frequently visit the Hudson River Park for recreation and to enjoy views of the
Hudson, in addition to the water-dependent activities I discuss in my previous affidavit submitted
in the above-captioned matter (Buchanan Aff. 9 10-14). I regularly ride my bicycle through
the Park, including past the Pier 54-57 embayments when en-route to other boathouses, to take
samples for the Citzens Water Quality Testing program (which I administer on behalf of the New
York City Water Trail Association), and for recreational enjoyment.

6. The bulk of my teaching in the park naturally takes place during the school year,
either at the end of the spring semester or the beginning and middle of the fall semester.

7. Respondents claim in their Answer that daily monitoring activities were put in
place on July 1, 2015, in the area of Pier 54 and the proposed Pier 55 Project.

8. During much of the month of July 2015, I was out of the country due to a death in
the family and therefore during that time did not lead any on-water excursions on the Hudson
River Park. Moreover, because school is out during the summer, I do not lead groups of students

through the area during the summer months, including the month of July.



Date: September 16, 2015 ﬁ
gy
|

-

Robert Buchanan

Sworn to before me this lb—“‘day of September, 2015.

ROSS ANDREW NEGLIA
/ Notary Public, State of New York
e No. 01NE5254044

: v Qualitied in Kings Co
Notary Publig?” Commission Expires anua':ymsy. 2016

My commission expires Jonuad \I[ c"' Q—OM



Montella, Daniel

From: Nyman, Robert

Sent: Tuesday, November 24, 2015 2:29 PM

To: Balla, Richard

Cc: Shore, Berry; Montella, Daniel; Gratz, Jeff
Subject: scan of Balla pier 54 letter

Attachments: Balla to Mallery er Pier 54 Nov 24 2015.pdf

Attached is a scan of the Pier 54 letter that Rick signed. | asked Delores to print out an envelope for the original.
Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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S0 T UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 2
NZ

290 BROADWAY
G pno‘ic'&

HiAN,
O
&

O AGENC!

NEW YORK, NY 10007-1866

NOV 2 4 2015

Christopher S. Mallery, Acting Chief
Regulatory Branch

U.S. Army Corps of Engineers

New York District

Jacob K. Javits Federal Building
New York, NY 10278-0090

Dear Dr. Mallery:

This letter is in further regard to Public Notice NAN-1998-00290 regarding the request from the
Hudson River Park Trust (Trust) to replace Pier 54 with a new structure in a new location. U.S.
Environmental Protection Agency’s (EPA) previous letter, dated November 4, 2015, is a 404(q)
3(a) letter in which we stated that the proposed project may result in unacceptable impacts to an
aquatic resource of national importance. We are aware that the February 2015 Joint Application
(Pier 54 and Pier 54 Pile Field Request for Modification of U.S. Army Corps of Engineers
(USACE) Permit 1998-00299) submitted by the Trust contains additional information and we
based our review in part on that information. Based on further review of this material, the EPA
withdraws those concerns. However, in the interest of providing an improved level of protection
for the Hudson River, the EPA requests that USACE address the comments below.

Planning for resilience to climate change is key in vulnerable coastal areas such as New York
City. The planned raising of the vast majority of the pier above the 100 year flood plain and the
flood proofing of the few remaining areas is intended to reduce damage from storm surge and
rising sea levels. However, more frequent and possibly less intense storms, such as nor’easters,
also pose the threat of damage from high winds and waves. The EPA has an interest in reducing
marine debris and requests that the applicant establish, implement and periodically review and
update a plan to manage storm wind damage to objects on the pier and to prevent debris from
being blown into the water.

Shading is an issue of concern for fish habitat when placing structures in water. Raising the pier
and the inclusion of gaps or breaks in the decking are design elements of the proposal that are
intended to increase the amount of solar exposure below the pier. The applicant should also
consider further reduction of shading through the use of grates or transparent materials in
appropriate locations.

The location, size and configuration of the pier as now proposed was not in the original permit.
The proposed new configuration of Pier 54 covers 2.7 acres, or 0.8 acres more than the original
footprint of 1.9 acres. It is proposed to be built just north of the original Pier 54 footprint within
Segment 5 as a raised square, rather than the prior low linear pier. The Public Notice states that

Internet Address (URL) = http://www.epa.gov
Recycled/Recyclable + Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)


http://www.epa.gov

some features within Segment 5 of the Park will not be constructed and others have changed, due
to improved construction techniques, engineering or design requirements. The additional 0.8
acres of coverage should be offset by reducing the amount of coverage of other features in this
segment. The EPA requests that the permit modification, should it be issued, document this
offset, and include an updated table of allowable coverage calculations for this segment similar
to Sheet 29 in the February 2015 Joint Application.

Management of stormwater on the pier is critical to maintaining water quality surrounding the
pier. The use of compost for maintaining soil fertility and the non-use of pesticides are
appropriate. However, the plan for the pier does include significant plantings and landscaping.
Given the sensitivity of the surrounding Hudson River to excess nutrients, the property manager
should be directed to amend soils and maintain plantings consistent with a nutrient management
plan developed and updated periodically to attain or approach zero discharge of nutrients to the
River.

The project’s post-construction plans should include operation and maintenance training for staff
who will be operating and maintaining the stormwater Best Management Practices (BMPs) in the
project and ensure that there is a schedule for the operation and maintenance of the BMPs at the
site.

Finally, since the project location is within a non-attainment area for ozone and a maintenance
area for PM2.5, USACE should make a general conformity determination. A general conformity
applicability analysis considering all direct and indirect sources of emissions should be
conducted in accordance with 40 CFR 93.153. Should the emissions of any pollutant or precursor
exceed its applicable de minimis level (40 CFR 93.153(b)), a full conformity determination
would be required for that pollutant or precursor.

If you have any further questions, please contact me at 212-637-3788 or via email at

balla.richard@epa.gov.
rel S
31/ ,

Ril hard P, Ba la, Chlef
Watershed Management Branch
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Montella, Daniel

From: Balla, Richard

Sent: Tuesday, November 24, 2015 2:42 PM

To: Matthews, Joan; Negron, Nesmarie; Winfield, Richard; Martin, John; Brandt, Peter
Cc: Gratz, Jeff; Nyman, Robert; Montella, Daniel; Shore, Berry

Subject: FW: scan of Balla pier 54 letter (expanded internal distribution)

Attachments: Balla to Mallery re Pier 54 Nov 24 2015.pdf

FW: scan of Balla pier 54 letter (expanded internal distribution)

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

From: Nyman, Robert

Sent: Tuesday, November 24, 2015 2:29 PM

To: Balla, Richard <Balla.Richard @epa.gov>

Cc: Shore, Berry <Shore.Berry@epa.gov>; Montella, Daniel <Montella.Daniel@epa.gov>; Gratz, Jeff <Gratz.Jeff@epa.gov>
Subject: scan of Balla pier 54 letter

Attached is a scan of the Pier 54 letter that Rick signed. | asked Delores to print out an envelope for the original.
Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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S0 T UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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NEW YORK, NY 10007-1866

NOV 2 4 2015

Christopher S. Mallery, Acting Chief
Regulatory Branch

U.S. Army Corps of Engineers

New York District

Jacob K. Javits Federal Building
New York, NY 10278-0090

Dear Dr. Mallery:

This letter is in further regard to Public Notice NAN-1998-00290 regarding the request from the
Hudson River Park Trust (Trust) to replace Pier 54 with a new structure in a new location. U.S.
Environmental Protection Agency’s (EPA) previous letter, dated November 4, 2015, is a 404(q)
3(a) letter in which we stated that the proposed project may result in unacceptable impacts to an
aquatic resource of national importance. We are aware that the February 2015 Joint Application
(Pier 54 and Pier 54 Pile Field Request for Modification of U.S. Army Corps of Engineers
(USACE) Permit 1998-00299) submitted by the Trust contains additional information and we
based our review in part on that information. Based on further review of this material, the EPA
withdraws those concerns. However, in the interest of providing an improved level of protection
for the Hudson River, the EPA requests that USACE address the comments below.

Planning for resilience to climate change is key in vulnerable coastal areas such as New York
City. The planned raising of the vast majority of the pier above the 100 year flood plain and the
flood proofing of the few remaining areas is intended to reduce damage from storm surge and
rising sea levels. However, more frequent and possibly less intense storms, such as nor’easters,
also pose the threat of damage from high winds and waves. The EPA has an interest in reducing
marine debris and requests that the applicant establish, implement and periodically review and
update a plan to manage storm wind damage to objects on the pier and to prevent debris from
being blown into the water.

Shading is an issue of concern for fish habitat when placing structures in water. Raising the pier
and the inclusion of gaps or breaks in the decking are design elements of the proposal that are
intended to increase the amount of solar exposure below the pier. The applicant should also
consider further reduction of shading through the use of grates or transparent materials in
appropriate locations.

The location, size and configuration of the pier as now proposed was not in the original permit.
The proposed new configuration of Pier 54 covers 2.7 acres, or 0.8 acres more than the original
footprint of 1.9 acres. It is proposed to be built just north of the original Pier 54 footprint within
Segment 5 as a raised square, rather than the prior low linear pier. The Public Notice states that

Internet Address (URL) = http://www.epa.gov
Recycled/Recyclable + Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)
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some features within Segment 5 of the Park will not be constructed and others have changed, due
to improved construction techniques, engineering or design requirements. The additional 0.8
acres of coverage should be offset by reducing the amount of coverage of other features in this
segment. The EPA requests that the permit modification, should it be issued, document this
offset, and include an updated table of allowable coverage calculations for this segment similar
to Sheet 29 in the February 2015 Joint Application.

Management of stormwater on the pier is critical to maintaining water quality surrounding the
pier. The use of compost for maintaining soil fertility and the non-use of pesticides are
appropriate. However, the plan for the pier does include significant plantings and landscaping.
Given the sensitivity of the surrounding Hudson River to excess nutrients, the property manager
should be directed to amend soils and maintain plantings consistent with a nutrient management
plan developed and updated periodically to attain or approach zero discharge of nutrients to the
River.

The project’s post-construction plans should include operation and maintenance training for staff
who will be operating and maintaining the stormwater Best Management Practices (BMPs) in the
project and ensure that there is a schedule for the operation and maintenance of the BMPs at the
site.

Finally, since the project location is within a non-attainment area for ozone and a maintenance
area for PM2.5, USACE should make a general conformity determination. A general conformity
applicability analysis considering all direct and indirect sources of emissions should be
conducted in accordance with 40 CFR 93.153. Should the emissions of any pollutant or precursor
exceed its applicable de minimis level (40 CFR 93.153(b)), a full conformity determination
would be required for that pollutant or precursor.

If you have any further questions, please contact me at 212-637-3788 or via email at

balla.richard@epa.gov.
rel S
31/ ,

Ril hard P, Ba la, Chlef
Watershed Management Branch
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Montella, Daniel

From: Matthews, Joan

Sent: Tuesday, November 24, 2015 2:44 PM

To: Balla, Richard; Negron, Nesmarie; Winfield, Richard; Martin, John; Brandt, Peter
Cc: Gratz, Jeff; Nyman, Robert; Montella, Daniel; Shore, Berry

Subject: RE: scan of Balla pier 54 letter (expanded internal distribution)

Is the Corps getting an e version today? Or just hard copy in the mail?

From: Balla, Richard

Sent: Tuesday, November 24, 2015 2:42 PM

To: Matthews, Joan; Negron, Nesmarie; Winfield, Richard; Martin, John; Brandt, Peter
Cc: Gratz, Jeff; Nyman, Robert; Montella, Daniel; Shore, Berry

Subject: FW: scan of Balla pier 54 letter (expanded internal distribution)

FW: scan of Balla pier 54 letter (expanded internal distribution)

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

From: Nyman, Robert

Sent: Tuesday, November 24, 2015 2:29 PM

To: Balla, Richard <Balla.Richard@epa.gov>

Cc: Shore, Berry <Shore.Berry@epa.gov>; Montella, Daniel <Montella.Daniel@epa.gov>; Gratz, Jeff <Gratz.Jeff@epa.gov>
Subject: scan of Balla pier 54 letter

Attached is a scan of the Pier 54 letter that Rick signed. | asked Delores to print out an envelope for the original.
Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809
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Montella, Daniel

From: Nyman, Robert

Sent: Tuesday, November 24, 2015 2:48 PM

To: Matthews, Joan; Balla, Richard; Negron, Nesmarie; Winfield, Richard; Martin, John; Brandt, Peter
Cc: Gratz, Jeff, Montella, Daniel; Shore, Berry

Subject: RE: scan of Balla pier 54 letter (expanded internal distribution)

| will email it to the Corps shortly and bcc all of you.
Bob

Robert Nyman

Regional Coastal Projects Manager
U.S. Environmental Protection Agency
290 Broadway, 24th Floor

New York, NY 10007

212-637-3809

From: Matthews, Joan

Sent: Tuesday, November 24, 2015 2:44 PM

To: Balla, Richard <Balla.Richard@epa.gov>; Negron, Nesmarie <Negron.Nesmarie@epa.gov>; Winfield, Richard
<Winfield.Richard@epa.gov>; Martin, John <Martin.JohnJ@epa.gov>; Brandt, Peter <Brandt.Peter@epa.gov>

Cc: Gratz, Jeff <Gratz.Jeff@epa.gov>; Nyman, Robert <Nyman.Robert@epa.gov>; Montella, Daniel <Montella.Daniel@epa.gov>;
Shore, Berry <Shore.Berry@epa.gov>

Subject: RE: scan of Balla pier 54 letter (expanded internal distribution)

Is the Corps getting an e version today? Or just hard copy in the mail?

From: Balla, Richard

Sent: Tuesday, November 24, 2015 2:42 PM

To: Matthews, Joan; Negron, Nesmarie; Winfield, Richard; Martin, John; Brandt, Peter
Cc: Gratz, Jeff; Nyman, Robert; Montella, Daniel; Shore, Berry

Subject: FW: scan of Balla pier 54 letter (expanded internal distribution)

FW: scan of Balla pier 54 letter (expanded internal distribution)

Rick Balla, Chief, Watershed Management Branch
USEPA Region 2, 290 Broadway (24th Floor), NY NY 10007 212-637-3788 balla.richard@epa.gov

From: Nyman, Robert

Sent: Tuesday, November 24, 2015 2:29 PM

To: Balla, Richard <Balla.Richard@epa.gov>

Cc: Shore, Berry <Shore.Berry@epa.gov>; Montella, Daniel <Montella.Daniel@epa.gov>; Gratz, Jeff <Gratz.Jeff@epa.gov>
Subject: scan of Balla pier 54 letter

Attached is a scan of the Pier 54 letter that Rick signed. | asked Delores to print out an envelope for the original.
Bob

Robert Nyman
Regional Coastal Projects Manager
U.S. Environmental Protection Agency
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290 Broadway, 24th Floor
New York, NY 10007
212-637-3809
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NEW YORK, NY 10007-1866

NOV 2 4 2015

Christopher S. Mallery, Acting Chief
Regulatory Branch

U.S. Army Corps of Engineers

New York District

Jacob K. Javits Federal Building
New York, NY 10278-0090

Dear Dr. Mallery:

This letter is in further regard to Public Notice NAN-1998-00290 regarding the request from the
Hudson River Park Trust (Trust) to replace Pier 54 with a new structure in a new location. U.S.
Environmental Protection Agency’s (EPA) previous letter, dated November 4, 2015, is a 404(q)
3(a) letter in which we stated that the proposed project may result in unacceptable impacts to an
aquatic resource of national importance. We are aware that the February 2015 Joint Application
(Pier 54 and Pier 54 Pile Field Request for Modification of U.S. Army Corps of Engineers
(USACE) Permit 1998-00299) submitted by the Trust contains additional information and we
based our review in part on that information. Based on further review of this material, the EPA
withdraws those concerns. However, in the interest of providing an improved level of protection
for the Hudson River, the EPA requests that USACE address the comments below.

Planning for resilience to climate change is key in vulnerable coastal areas such as New York
City. The planned raising of the vast majority of the pier above the 100 year flood plain and the
flood proofing of the few remaining areas is intended to reduce damage from storm surge and
rising sea levels. However, more frequent and possibly less intense storms, such as nor’easters,
also pose the threat of damage from high winds and waves. The EPA has an interest in reducing
marine debris and requests that the applicant establish, implement and periodically review and
update a plan to manage storm wind damage to objects on the pier and to prevent debris from
being blown into the water.

Shading is an issue of concern for fish habitat when placing structures in water. Raising the pier
and the inclusion of gaps or breaks in the decking are design elements of the proposal that are
intended to increase the amount of solar exposure below the pier. The applicant should also
consider further reduction of shading through the use of grates or transparent materials in
appropriate locations.

The location, size and configuration of the pier as now proposed was not in the original permit.
The proposed new configuration of Pier 54 covers 2.7 acres, or 0.8 acres more than the original
footprint of 1.9 acres. It is proposed to be built just north of the original Pier 54 footprint within
Segment 5 as a raised square, rather than the prior low linear pier. The Public Notice states that
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some features within Segment 5 of the Park will not be constructed and others have changed, due
to improved construction techniques, engineering or design requirements. The additional 0.8
acres of coverage should be offset by reducing the amount of coverage of other features in this
segment. The EPA requests that the permit modification, should it be issued, document this
offset, and include an updated table of allowable coverage calculations for this segment similar
to Sheet 29 in the February 2015 Joint Application.

Management of stormwater on the pier is critical to maintaining water quality surrounding the
pier. The use of compost for maintaining soil fertility and the non-use of pesticides are
appropriate. However, the plan for the pier does include significant plantings and landscaping.
Given the sensitivity of the surrounding Hudson River to excess nutrients, the property manager
should be directed to amend soils and maintain plantings consistent with a nutrient management
plan developed and updated periodically to attain or approach zero discharge of nutrients to the
River.

The project’s post-construction plans should include operation and maintenance training for staff
who will be operating and maintaining the stormwater Best Management Practices (BMPs) in the
project and ensure that there is a schedule for the operation and maintenance of the BMPs at the
site.

Finally, since the project location is within a non-attainment area for ozone and a maintenance
area for PM2.5, USACE should make a general conformity determination. A general conformity
applicability analysis considering all direct and indirect sources of emissions should be
conducted in accordance with 40 CFR 93.153. Should the emissions of any pollutant or precursor
exceed its applicable de minimis level (40 CFR 93.153(b)), a full conformity determination
would be required for that pollutant or precursor.

If you have any further questions, please contact me at 212-637-3788 or via email at

balla.richard@epa.gov.
rel S
31/ ,

Ril hard P, Ba la, Chlef
Watershed Management Branch
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